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BOOK II. 

OP THE ENGLISH <fOVERNMENT PRQK THE REIGS 
OF WILLIAM THE CONQUEROR, TO THE APCES- 
SION OP THE HOUSE OP STEWART, 

T he political hiftoiy of this cxtenfivc 
period may be fubdivided into three 
parts; the firft extending from the Norman 
conqueft to the end pf the reign of Henry 
the third; the fecond, from the beginning of 
the reign of Edward the firR, to the acccflion 
of Henry the feventh; and the third, compre¬ 
hending the reigns of the Tudor family. In 
each of thefe parts we Ihall meet with pro- 
greffive changes in the Englilh conftitution, 
which appear to demand a feparate examina- 
vpi,. 11. H tion. 



2 VIEW OF THE ENGLISH GOVEKNMENT. 

tion, and which, being analogous to fuch as 
were introduced, about the fame time, in 
the other European governments, may be re¬ 
garded as the natural growth and develope- 
ment of the original fyftem, produced by the 
peculiar circumftances of modern Europe. 


CHAP. 



( « ) 



Th£ Norman ConqueJ}.—Progrefs of the fetubi 
Syjiem. — Vie^jo of the fcveral Reigns before 
that of Edward I.—The great Charter, and 
Charter of the Foreji. 

W ILLIAM the conqueror afeended the 
throne of England, partly by force of 
arms, and partly by the voluntary fubmiffion 
of the people. The great landed eftates, ac¬ 
quired by a few individuals, towards the end of 
the Saxon government, had exalted particular 
nobles to luch power and fjilendor, as ren¬ 
dered them, in fome degree, rivals to the 
fovcrcign, and even encouraged them, upon 
any favourable emergency, to afpire to the 
crown. Among thefe, under the feeble reign 
of Edward the confefTor, we may diftinguifti 
<Jodwin carl of Weflex, who had become for¬ 
midable to the monarch ; and, after the death 
of that earl, his Ion Harold, who, at the fame 

^ 2 time 
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THE NORMAN CONOUEST i 


time that his poffcffions were not lefs exten-' 
five than thofe of his father, being endowed 
with fuperior abilities, and much more amiable 
difpofitions, appears to have attained a degree 
of influence and authority which no Englifli 
fubjcifl had ever enjoyed. He became, of 
courfe, an object of jealoufy to Edward; who, 
in the decline of life, and having no children, 
was anxious to exclude this nobleman from the 
throne, by fecuringthe fucceffion to one of 
his own kindred. Edward himfelf was pro¬ 
perly an ufurper, having feized the crown to 
the prejudice of his elder brother’s fon, the 
undoubted lineal heir. This prince being now 
dead, the right of inheritance devolved upon 
his fon, Edgar Atheling, whofe tender age, 
and llender abilities, appeared to difqualify 
him, in fuch a critical conjun(?lure, for wield¬ 
ing the feeptre over a fierce and turbulent 
people. In thofe diforder}5’ times, the line of 
hereditaty fucceffion, though not intirely dif- 
regarded, was frequently broken from parti¬ 
cular accidents: perfons incapable, of defending 
the fovercignty, were commonly deemed un¬ 
worthy Ip obtain it; and the recommendation, 
or will, of the reigning prince w^s always 
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held to be a ftrong circumftance in favour of 
any future competitor for the fucceffion. 

Edward the confeflbr had refided four and 
twenty years in the court of Richard the fc- 
cond, duke of Normandy, his maternal uneje; 
by whom, in the fliort reign ot his brother 
Edmund Itonfide, and during the ufurpation 
of the Danifli monarchs, he was generoully 
educated and proteded. By remaining, for fo 
long a period, in a foreign country, where he 
was carefled, and treated with every mark of 
diftinftion, the Englifli prince was led to lorm 
an attachment to the people, whole progrcls 
in arts, government, and manners, furpafl'ed 
that of his own countrymen; and he ever 
retained a grateful remembrance of the ho/pi- 
tality and kindnefs which he had experienced 
in the family of his kinfman. When he 
mounted the throne of England, a communi¬ 
cation was opened between the tw'o countries; 
and an intimate connexion fubfifted between 
the refpedive fovereigns. Multitudes of Nor¬ 
mans reforted to the Englifli court, in expec¬ 
tation of preferment; many individuals of that 
country obtained landed poffeflions in Eng¬ 
land ; and many were promoted to offices of 

B 3 great 
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great dignity, both in church and ftatC/ Thefe 
foreigners, who ftood fo high in the favour of 
the fovereign, were imitated by the Englifh 
in their drefs, their amufements, their man¬ 
ners, and cuftoms. They imported alfo the 
French language ; which had for fome time 
been adopted by the Normans ; and which, 
being regarded as a more improved and elegant 
dialedt than the Saxon, became fafliionable in 
England, and was even employed, it is faid, 
in the writings and pleadings of lawyers. 

The dutchy of Normandy having defcended 
to William, the natural fon of Robert, and 
nephew of Pvichard II. the affeftions, as well 
as the policy of Edward, made him caft his 
eyes upon that prince, his neareft relation by 
the mother, and the moft able and accom- 
plilhed warrior of his time, as the moft proper 
perfon to fucceed .him in the throne. Hi.s 
illegitimate birth, was, in that age, an objec¬ 
tion of little moment; fince it had not pre¬ 
vented him from inheriting the dukedom of 
Normandy; and fince a limilarftain is obferv- 
able in the line of our Saxon kings. Some 
hiftorians have afferted, that the Englifti mo¬ 
narch actually made a w///, by which he be¬ 
queathed 
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queathed his crown to the duke of Normandy; 
and that this deed was even ratified by the 
ftates of the kingdom. But whether fuch a 
tranfadion was really executed, appears ex¬ 
tremely doubtful. It is certain, however, that 
Edward had publickly declared his intentions 
to this purpofe ; that William, in confequence 
of fuch declaration, had openly avowed his 
pretenfions to the crown of England; and that 
Harold himfelf, being upon a vifit to the Nor¬ 
man court, and having received a promife of 
the duke’s daughter in marriage, had taken a 
folcmn oath to fupport his title. An artifice 
which was put in pradicc, with relation to that 
oath, in a contract between two of the moft 
confpicuous perfonages of the age, is worthy of 
attention, as it exhibits a ludicrous picture of 
the fuperftition to which the minds of men 
were then univerfally fubjeded. William fc- 
cretly conveyed under the altar upon which 
Harold was to fwear, the bones of fome of 
the moft revered martyrs; and after the oath 
was taken, ftiewcd the relics to the affrighted 
nobleman; who difeovered, with equal con¬ 
cern and indignation, that he was cnfiiarcd 
into a much ftronger obligation than he had 

JB 4 intcndcil; 
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intended; and tkat his future breach of pro- 
mife would be produdivb of hiofe fatal confe* 
quences than he had been aware of. 

By what Ipecies of cafuiftry Harold after¬ 
wards endeavoured to fatisfy his confcience 
with refped to the violation of this oath, 
which had, indeed, been in fotne degree ex¬ 
torted from him, we have no information; 
but, in faft, he negledled no oppoftunity of 
increafmg his popularity, and of ftrengthening 
his connexions among the nobility; fo that, 
upon the death of Edward, he found himfelf, 
before* his rival could take any meafurcs for 
preventing him, in a condition to obtain pof- 
feffion of the throne, and to bear down every 
appearance of oppofition. The duke of Nor¬ 
mandy was not of a temper to brook this dif- 
appointment, and tamely to relinquifli his 
pretenfions. He colleded a great army, com- 
poled nofronly of fuch forces as could be levied 
in his own dominions, but of all thofe defpe- 
rate adventurers whom the profpedl of plunder, 
and of military reputation, allured to the ftand- 
ard of fo celebrated a leader. The battle of 
Haftings, in which Harold and his principal 
adherents were flain, put an end to the ftrug- 

gle, 
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g’e, and left the vidorious general without a 
competitor. This decifive adion was followed 
by a ipeedy fubmiffion to his ’authority; and 
the chief of the nobility and clergy, togetber 
W'ith Edgar Athcling himfclf, having made au 
offer of the vacant throne, he was crowned at 
Weftminftcr Abbey, with the ufual folcmnl- 
ties. It is worthy of notice, that, on this oc- 
cafion, he took the fame oath which had for¬ 
merly been adminiftered to the Saxon kings, 
that he would maintain the ancient funda- 
“ mental laws of the kingdomto w hich 
there w'as added a particular claufe, fuggefted 
by the peculiarity of the prefent circumftances, 
" that he would diftribute juftice impartially 
between his Englifli and his Norman fub- 
jedls.” 

The crown of England having thus been 
tranfmitted to a foreign family, William, ac¬ 
cording to the barbarous Latin of thofe times, 
received the title of cottquajior', which has, 
without much propriety, been tran/latcd the 
conqueror. It imported merely an acquirer, in 
contradiftindlion to a perfon who inherits by 
lineal defeent, correfponding to the fenfe in 

which 
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which, by the prefent law language of Scot¬ 
land, conqueji is oppofed to heritage*. 

Whether the acceffion of this monarch is to 
be confidered in the light of a real conqueft 
by force of arms, unfupported by any other 
circumftancc, would be a frivolous qucftion, 
were it not for the ferious and important con- 
fequences which have, by fome authors, bfen 
conneded with that fuppofition. It is main¬ 
tained, that if William intirely conquered the 
kingdom, he could be under no reflraint in 
modelling the government; that he, accord¬ 
ingly, overturned altogether the ancient con- 
llitution; and in place of that moderate iyflem 
which had grown up under the Saxon princes, 
introduced an abfolute monarchy. The fup¬ 
pofition itfelf is no lefs remote from truth,-than 
the conclufion drawn from it is erroneous. 
It was the party of Harold only that was van- 
qullhed by the arms of the Normans; and had 

* ** Ccnquejius id quod a parentibus non acceptum, fed 

labore pretio vel parlimonia comparatum poffidcmus— 
“ Hinc Guliel I. conquejlor dicitur quc Angllam conquifi- 

vit, i. e. acquifivit, purchased; non quod fubegit.’' 
Spclm. Gloflar. v. Conqueftus. Sec alfo Skene, de verbor. 
lign. 
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it not been for the ufurpation of that noble¬ 
man, William would probably have met with 
no oppofition to his claim. After the defeat 
of Harold, there was, befide the duke of Nor¬ 
mandy, no other candidate able to hold the reins 
of government. Even fuppofing William to ha\'c 
completely conquered the whole of the Englifii, 
his conqueft, furely, was not extended over 
thofe Norman barons, the alTociates and com¬ 
panions of his enterprize, to whom he was 
chiefly indebted for his fuccefs. When thole 
powerful chieftains obtained pofTcflions, in 
England, proportioned to their fevcral merits, 
and became grandees of the kingdom, It is not 
likely that they would willingly relinquifli the 
independence which they had enjoyed in their 
own 'country, or that they would regard the 
afTiftance they had given to their duke, in 
raifmg him to be a great king, as a good rcafon 
fwr enflaving them*. 

* The Jutchy of Normandy was at that period governed 
hke moft of the other feudal countries of Europe; and the 
iiuke, at the same time that he was a feudatory of the 
Icing of France, enjoyed a very moderate autliority over 
his Norman vaflals. In particular, he could neiihcr make 
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But, however this be, nothing is more clear 
in point of fad, than that William was far 
from wifhing to hold himfelf up to the people 
of England in the light of a conqueror. Like 
every wile prince, who has employed irregular 
and violent mealures for obtaining the Ibve- 
reignty, he endeavoured as much as poffible to 
cover every appearance of ufurpation; and was 
willing to cxcrcile his power in the manner 
mod likely to fecure the continuance of it. 
He was aftive in reftraining his Norman fol¬ 
lowers from committing depredations on the 
Englifli, and in preventing difputcs between 
the individuals of thofe different nations. 
The-partifans of Harold, who had diftinguifhed 

laws, nor impose taxes, without the consent of the barons, 
or principal land-holders of the dutchy. This appears 
from the Latin customs of Normandy, printed at the end 
of the old French edition of the Coujiumkr de Normandy, 
in the preface to which it is faid; “ Qudniam leges et in- 
“ stituta qua; Normanorum principes, non sine magna 
“ provisionis industria prselatorum, comitum, et baronum, 
“ ncc non et cseterorum virorum prudentum consilio, et 
“ assensu, ad salutem humani foederis statuerunt." [Tyr- 
rel’s Bibliotheca Politics, dial. lo. Also many instances of 
Norman great councils, collected by Brady.] 


them- 



PROGRESS OP PEGOAL SYSTEM^ &C. 


*3 


themfelves by fuppordng his cauie in the field, 
were, doubtlefs, depriyed of their pofieflions; 
but the reft of the Englilh, who fubmitted to 
the authority of the monarch, were treated with 
marks of his favour and confidence. Many 
of thole who had been in arms againfl him, 
w'ere overlooked or forgiven; and the people 
in general received affuranccs of his protedion. 
London, and the other cities of the kingdom, 
w'cre confirmed in their immunities and pri¬ 
vileges. Even Edgar Atheling himfelf, the 
lineal heir of the crown, was permitted to live 
in fafety, and to retain the eftate and honours 
which had formerly been conferred upon him, 
Juftice was every where adminifiered, not only 
with great impartiality, but by tempering cle¬ 
mency with fcverity; and, the public tran¬ 
quillity being thus, in a fhort time, pcrfcdly 
reftored, the government under the new fove- 
reign proceeded, withput interruption, in its 
former channel.* 

* Several historians, who write near that pcrluil, consider 
William’s advancement to the English throne as the 
of a formal election. W illiam of Poiiflou, this king’s 
lain, gives the following account of it: “ Die ordinationi 
“ dccreto locutus ad Anglos conccdenii serraone Eboraci 
“ Archiepiscopus, sapiens, bonus, eloqnqos, an consentirciit 
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But though the conftitution wa§ far frou) 
being converted into an abfolute monarchy, 
by virtue of an immediate conqueft, a confider- 
able change was, about this time, introduced, 
both in the ftatc of landed property, and in th? 
authority of the fovereign. For this change, 
the country, during the latter part of the 
Anglo-Saxon government, had been gradually 
ripened and prepared. When by the frequent 
converfion of allodial into feudal eftates, the 
fmall proprietors of land were at length reduced 

“ eum slbi dominum coronari iiiquifivit; protestati sunt 
“ hilarum consensum universi minime lisesitantes, ac s{ 
“ ccelitus una mente data, unaque voce, Anglorum, quam 
“ facillimc Normanni consonuerunt serniocinato apud eos, 
** ac seiitentiam prsecunctatorium Constaiitiiii Prsesule, sic, 
“ electum consecravit Archiepiscopus,” &c. 

Odericus Vitalis, wbo lived in the reign of William Ru¬ 
fus, speaks of the same event as follows: “ Dum Aldredus 
Prxsul alloqueretur Anglos, et Godofredus Constanti- 
“ niensis Normannos, an conccdcrent Gulielmum regnare 
“ super se, et universi consensum hilarem protestarentur 
una voce non unius linguse locutione.” 

Gul. Gcmeticensis, in his history of the dukes of Nor¬ 
mandy, agrees with the two authors above quoted, “ Ab 
“ omnibus,” says he, “ turn Normannorum, quam An- 
glorum roccribus rex est eketusi' &c. Tyrrel’s BiblioT 
theca Polit. dial. lo. 


into 
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into the condition of militaiy fcrvants, thofc 
great lords, who remained at the head of cx- 
tcnfivc diftrifts, were brought into a more 
diredl oppofition and rivalfliip to one another. 
Their eftates, by gradual enlargement, were 
become contiguous; and thofc intermediate 
pofTeflbrs, whom they had formerly been em¬ 
ployed in fubduing, were now diftributed upon 
either fide, and ready to aflill: dicir rcfpec- 
tivc fuperiors in their mutual depredations. 
Thofe hereditary fiefs, which had been fcatter- 
ed over a multitude of Individuals, were now 
concentered in a few great leaders; who felt a 
llronger incitement to the cxcrcife of recipro¬ 
cal hoftilities, as well as the capacity of profe- 
cuting them with greater vigour and jKrfeve- 
rance, according as their power, together with 
their pride and their ambition, had been aug¬ 
mented. The public magiftrate was often 
unwilling to interfere in reconciling their dif¬ 
ferences, and was even pleafed to fee their force 
wafted and broken by their mutual ravages. 
The greater nobles W'ere thus permitted to in¬ 
jure and opprefs one another at their own dlf- 
cretion; and, being expofed to fuch difficulties 
and diftrefles as had formerly been fuftained by 

the 
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the proprietors of fmall cftates, were oblige^ 
to extricate therafelves by fimilar expedients. 
They endeavoured to provide againil the dan¬ 
gers which threatened them, from the iriva- 
lion of feme of their neighbours, by forming an 
alliance with others; or, if this refource had 
proved ineffeftual, by courting the favour and 
foliciting the protection of the king. Nothing 
lefs than the power of the crown was capable, 
in many cafes, of delivering them from their 
embarraflment; and, in order to procure that 
relief which their fituation required, it was 
necelTary that they Ihould promife, upon their 
part, a return of good offices. Jf they were 
anxious to enjoy that fqcurity which he beftow- 
td upon hU immediate retainers, they could 
not decently withhpid from him the fame 
homage and fealty, or refufe to perform the 
fame fervices. They found, in a word, that 
it was expedient for them to refjgn their allo¬ 
dial property, ^nd to hoW their e^tes by a 
feudal tenure as vaffals of the crown. 

The political theatre, at that time, exhibited 
a frequent repetition of the fame parts by dif¬ 
ferent aClors. Thofe opulent individuals, who 
had formerly been in a condition, to opprels 

their 
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their neighbours, and force them into a ftate 
of dependence upon the fbvereign, were, by a 
different combination of rival powers, or by an 
alteration of circumftanccs, rendered, on other 
occafions, incapable of maintaining their own 
independence ; and being, in their turn, in¬ 
duced to fupplicate the interpofition of the 
crowm in their favour, were obliged to purchafe 
it by the fame terms of fubmiflion. As thefe 
refignations of land were in the higheft degree 
advantageous to the fovcrcign, we can have no 
doubt that the influence of the court would be 
uniformly exerted, and that every poflTiblc ar¬ 
tifice would be employed, in promoting them* 
The great nobles were thus rendered fubordi- 
nate to the crown in the fame manner as the 
inferior free people had become fubordinatc to 
the nobility ; the whole kingdom w'as united 
in one extenfive barony, of w'hich the king be¬ 
came the fuperior, and in fomc mcafurc the 
ultimate proprietor; and the fc«dal fyftcm, as 
it is called, of which the foundations had been 
laid feveral centuries before, was at length en¬ 
tirely completed. 

From the ftate of England, about the ac- 
ceffion of the Norman race of kings, a change 

VOL, II. c of 
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of this nature was likely to have happened ; 
though it was, undoubtedly, promoted and ac¬ 
celerated by the peculiar circum(lances of 
William the conqueror. From the great abi¬ 
lities of that prince, as well as from the manner 
in which he afeended the throne, he became 
poirefTed of uncommon perfonal influence; 
and, by his uniting the dutchy of Normandy 
to the crown of England, the royal demefnes, 
and the public revenue, were greatly extended. 
But above all, the numerous forfeitures, incur¬ 
red by the partifans of Harold, and by fuch as 
were incited to ads of rebellion, during the 
courfe of William’s reign, enabled the fove- 
rcign to acquire a prodigious landed territory 
in England ; part of which he retained in the 
pofleffion of the crown; and the rcH he be¬ 
llowed upon his favourites, under condition of 
their performing the feudal fcrvices. 

it mull not be overlooked, that this feudal 
policy w'as extfndcd to the greater ccclefiaftical 
benefices, as well as to the ellatcs ot the laity. 
The blibops and abbots became immediate 
vaiTals of the crown; and, though not bound 
to the king for perfonal fervice in war, were 
obliged to fiipoly him with a number of mill' 

tary 
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tary tenants proportioned to the extent of their 
pofTeflions. Notwithftanding the great inriti- 
ence of the dergv, fupported by the Bomnn 
pontitf, who frrongly remonftrated agaiiift this 
innovation, yet, as cccJchaftical benefices were 
enjoyed only for life, thofe churchmen who ex¬ 
pelled preferment from the crow'n were, with¬ 
out much difficulty, prevailed upon to accept 
of a benefice, under luch general conditions as 
now began to be impofed upon all the' great 
proprietors of land. 

The change which was thus effeded in the 
date of the great nobles, was far from being 
peculiar to England, it was extended, nearly 
about the fame time, over all the kingdoms in 
the weftern part of Europe ; and in moll of 
them, was the rcfultofno conqnell, or violent 
effort of the fovereign, but appear', to iiave-pro¬ 
ceeded from the natural courfe of tlie feudal 
governments. 

In France the great barons appear to have 
become the immediate vaffals of tl:e crown, 
in the time of Hugh Capet; whofe regn begaji 
about eighty years before the Nornian eoii- 
queft; and who obtained the regal dignity, 
without any appearance of dlfurder or violence, 

c 2 by 
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by the free eledion of the national affembly. 
The feudal inftitutions having been completed 
in that kingdom, of which Normandy con- 
llituted one of the principal baronies; it is 
likely that William, when he came into Eng¬ 
land with a train of Norman valTals, tound it 
the more ealy to eftablifli that lyftem, be- 
caufe his followers had already been acquainted 
with it in their own country. 

In the German empire many powerful 
barons became vaflals of the emperor, as early 
as the reign of Otho the Great; who had like- 
wife been advanced to the fovereignty, not by 
force of arms, but by the voice of the diet. 
From particular caufes, however, the feudal 
fubordination of the nobility was not rendered 
fo univerfal in Germany as in other European 
countries.'* 

By 

* Concerning the time when the feudal system was in¬ 
troduced into England, authors of great note have enter¬ 
tained very different opinions. Lord Coke, the judges of 
Ireland who gave their decision upmn the case of defeftive 
titles, Mr. Seldcn, the author of the Mirroir des Justkesy 
and many others, suppose that it was established under the 
Anglo-Saxon government. Lord Hale, Mr. Somner, 
Camden, Dugdale, Matthew Paris, Bracton, maintain that 

it 
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By this alteration in the ftate of landed pro¬ 
perty, the power of the crown was undoubtedly 
increafed; but it w'as not Increafed in fo great 

a proportion 

it was unknown before the Norman conquest.—Sir Henry 
Spclman, in liis Gloflary, seems to hold this hast opinicn; 
but in his posthumous treatise he explains his meaning to 
be, only that fiefs did not become hereditary', so as to yield 
feudal incidents, before the reign of William the conqueror. 
The opinion which I have delivered above seems to account 
for these opposite conjectures. It seems impossible to deny 
that there were fiefs among th.e Anglo-Saxons ; on the other 
hand, it appears equally clear that there were many allodial 
estates principally in the hands of the great nobility. No¬ 
thing therefore rem.iined for William, towards completing 
the feudal system, but the reduction of these last into a 
state of vassalage. 

We find accordingly, that, in the twentieth yc.arof his 
rtign, this monarch, having finished a survey of all the 
lands in the kingdom (except those of Northumberland, 
Cumberland, and Westmoreland) summoned all the great 
men and land holders, to do homage and swear fealty to 
him. The expression used in the Saxon Chronicle, in 
mentioning this fact, is, Proceres, et omnes prsdia tenentes, se 
illi subdedcre, cjmque facti sunt vassalli. Having become 
vassals of the crown, at that time, it may be inferred they 
were not in that condition formerly. It is further probable, 
that the twenty years which had elapsed, since the accession 
of W'illiam, were occupied in bringing about this great re¬ 
volution; for if the great men had been crown vassals 

c 3 during 
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a proportion as at the firft view may perhaps 
be imagined. When the allodial eftates of the 
great lords were converted into fiefs, they were 
invariably fecured to the vaflal and his heirs. 
The power and Influence of thofe opulent pro¬ 
prietors were therefore but little impaired by 
this change of their circumfliances. By their 
tenures they were fubjed to the jurifdidion of 
the king’s courts, as well as bound to fcrve him 
in war ; and they were liable for various inci¬ 
dents, by which his revenue was confiderably 
augmented; but they were not in other re- 
fpeds dependent upon his will; and, while 
they fulfilled the duties which their condition 
required, they could not, with any colour of 
juflice, be deprived of their poflbffions. Nei¬ 
ther was the fovereign capable, at all times, of 
enforcing the performance of the feudal obli- 

during the Saxon government, it was the interest of this 
prince not to delay their renewal of the feudal engagement 
by their swearing fealty to him as soon as he came to the 
throne. 

From Doomsday-book, which is now happily laid open 
to the inspection of all the world, this fact is made still 
more certain, as innumerable instances occur of land¬ 
holders, who are said to have held their lands alkdially, in 
the reign of Edward, the preceding king. 

gations; 
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Stations; but from the power of his great vaf- 
lals, or the exigence of his own fituation, he 
found it ncccfl'ary, In many cafes, to connive 
at their omiffions, and even to overlook their 
offences. 

The reign of William the Firfl: was filled 
w'ith difquictude and uneafinefs, both to the 
monarch, and to the nation. About fix 
months after the battle of Haftings, he found 
the kingdom in fuch a ftatc of apparent tran¬ 
quillity, that he ventured to make a vifit to 
Normandy; in order, as it fliould feem, to re¬ 
ceive the congratulations of his ancient fubjc<fts. 
He probably intended to furvey his late eleva¬ 
tion from the moft Intcrefting point of view, 
by placing himfclf in the fituation in which he 
had planned his undertaking, and by thence 
comparing his former anxious anticijjatlons 
with his prefent agreeable reflections. William 
is, on this occafion, accufed by fomc authors 
of having formed a refolution to feize the pro¬ 
perty of all his Englifli fuhjccts, and to reduce 
them into the moft abject flavery. He is even 
fuppoled to have gone fo foon into Normandy, 
for the purpofc of giving them an opportunity 
to commit ads of rebellion, by w hich a pre- 

c t tcnce 
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tcnce might be afforded for the fcverlties which 
he had purpofed to execute."* But, as this 
has been advanced without any proof, fb it ap¬ 
pears in itfelf highly improbable. It is alto¬ 
gether inconfiftent with the prudence and 
found policy aferibed to this monarch, not to 
mention the feelings of generofity or juftice, of 
which he docs not feem to have been wholly 
deftitute, that he fliould, in the beginning of 
his reign, have determined to crufh and deftroy 
the Englifh nobility, merely for the fake of 
gratifying his Norman barons; fince, by doing 
fo, he muft have expeded to draw upon him- 
fclf the hatred and refentment of the whole 
kingdom, and to incur the evident hazard of 
Jofing that crown which he had been at fo 
much trouble and expenfe in acquiring. Al¬ 
though William was, doubtlefs, under the ne- 
ceffity of bellowing ample rewards upon many 
of his countrymen, it w’as not his interefl that 
they fhould be enriched, or exalted beyond 
paeafure. Neither was he of a charader to be 
guided by favourites, or to facrifice his authority 
to the weaknefs of private afFcdion. When 
he found himfelf feated upon the Englilh 

* Hume’s Hist, of- England. 

throne. 
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throne, it is natural to fuppofc that he would 
look upon the dutchy of Normandy as a diftant 
province, or as a mere dependency of the 
crown of England ; and that he would be 
more interefted in the profperity of the latter 
country than of the former, as being more im¬ 
mediately conneded with his own dignity and 
reputation. Upon his return from Normand}', 
William, accordingly, exerted himfelf in put¬ 
ting a ftop to thofe quarrels which, in his ab- 
fcnce, had broke out between his Englilli and 
his Norman lubjeds, and , in giving redrefs to 
the former, for thofe injuries w'hich they had 
fudaii'- i from the latter. In particular, he en¬ 
deavoured, every veherc, to nftore the Englifh 
to t];o<c pofielfion.', from which they had been 
expelled, through the partiality, or want of 
authoi:ty in thole pcrfbns with whom he had 
left the adminiftration of government. 

Several ciicumftanccs contributed to render 
this monarch unpopular, and have fubjeded 
his condud to greater clamour and cenfurc 
than it appears to have merited. 

1. The Jealouly with which the Englifli 
beheld the Normans, w'hom they looked upon 
as intruders, and who became the ruling party, 

gave 
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gave rife to numberlefs difjsutes, and produced 
a rooted animofity between them. The parti¬ 
ality which, in fuch cafes, might frequently be 
difcovercd, and perhaps was oftcner fufpefted, 
in the fovereign, or in thole to whom he 
committed the inferior branches of executive 
power, inflamed the paffions of men who con¬ 
ceived thcmfelves loaded wdth injuries, and ex¬ 
cited them to frequent infurredions. By the 
punilhment, w^hich fell unavoidably upon the 
delinquents, and which could not fail to be 
regarded by their countrymen as rigorous, new 
difeontents were occafioned, and frcfli commo¬ 
tions were produced. 

To the avcrfion which the Englilli conceived 
againfl William, as a Norman, and as the 
friend and protedor of Normans, they joined 
a ftrong prejudice againft thofe foreign cuftoms 
which he and his followers had imported. 
Devoted, like every rude nation, to their an¬ 
cient ufages, they w-ere difgufted with thofe 
innoA'ations which they could not prevent; 
and felt the utmofl rcludlance to adopt the 
peculiar manners and policy of a people by 
whom they were opprefled. The clamours 
propagated againft particular laws of William 

the 
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the conqueror, which were confidercd as the 
raoft opprcffivc, may ferve to dcmonftratc, that 
his fubjeds had more difpofition to complain 
than there was any reafon to juftify. It ap¬ 
pears that the origin and nature of fome of 
thefe laws have been grofsly mlfunderftood and 
mifreprefented. The regulation, for Inftance, 
that lights fliould be cxtinguilhed in every 
houfe by eight in the evening, for the execu¬ 
tion of which, intimation was given to the 
public by the ringing of a bell, thence known 
by the name of the curfew, has been regarded 
as the moft violent exertion of tyranny ; and 
the moft incontcftablc evidence, not only that 
William was determined entirely to break and 
fubdue the fpirlt of the Englifli, but that he 
w^as held in continual terror of their fccrct 
confplraclcs. It is now generally underftood 
and admitted, that this was a rule of police 
cftablifticd in the greater part of the feudal 
nations; as by the extreme fobriety which it 
enforced, it was peculiarly adapted to the cir- 
cumftanccs of a fimplc people. Another law, 
the fource of much complaint, and deemed an 
intolerable grievance, was, that when'a Nor¬ 
man was robbed or (lain, the hundred, within 

w hofc 
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w’hofe territory the crime had been committed, 
fliould be refponfible, and fubjedl to a pecuniary 
puni(hment. This regulation, which, in all 
probability, had become neceffary, from the 
multitude of Normans that were daily affaffi- 
nated, was originally of Saxon inflitution, and 
was only accommodated in this reign to the 
exigence of the times. 

2. The extenfion of the prerogative, by re¬ 
ducing the allodial proprietors of land into a 
ftate of vafTalage under the crown, was like- 
wlfc, we may fuppofe, the ground of diflatis- 
fadfion and murmuring to thofe great barons, 
who found themfelves deprived of their ancient 
independence, and were expofed to much vex¬ 
ation from thofe various incidents, the fruit of 
the feudal tenures, that were now claimed by 
the fovereign. The difeontent arifing from 
this caufe, and the defirc of recovering that 
condition which they had held under the 
Anglo-Saxon princes, was not limited to the 
Englifh nobility ; but was readily communi¬ 
cated to thofe Norman chiefs who had obtain¬ 
ed eftates in England, and were naturally ani¬ 
mated with the ambition of fupporting the 
privileges of their owm order in oppofition to 

the 
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the claims of the loverclgn. One of the moft 
formidable infurrc<ilions, during the reign of 
William the Firft, appears to have been ex¬ 
cited and conduced by fomc of the principal 
Norman barons; and to have proceeded from 
the impatience of thofe individuals under that 
recent authority which the crown pretended 
to excrcifc. 

3. Another clrcumlbance which contributed, 
no left than either of thofe which have been 
mentioned, to render William unpopular, was 
the refentment of the clergy, whom he greatly 
offended by his exactions from them, and by 
his oppofition to the progrefs of ecclcfiaftical 
authority. As the clergy pofleffed great influ¬ 
ence over the people, fo they were the only 
hiftorians of thofe times; and in eflimatiug 
the charader of any particular prince, they 
feem to have bad no other criterion but the 
liberality and favour whicli he difplayed to the 
church. According to his dlfpnfitlons in this 
refped, they appear to have extolled or depre¬ 
ciated his virtues, to have aggravated or exte¬ 
nuated his vices, and to have given a favourable 
or malignant turn to the whole of his beha¬ 
viour. From thefc impure fountains the 

ft ream 
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ftfcaiA of ancient hiftory contra£bed a pollu¬ 
tion, whic^ has adhered to it even in the 
courfe of later ages, and by tvhich it is pre¬ 
vented frc«n refleding a true pidure of the 
J)aft occurrences. 

After all, it cannot be controverted, that 
this monarch was df a fevere and inflexible 
temper; and that he punlfhed with rigour 
every atternpt to fubvert or to difturb his 
government. That he was rapacious of money, 
ias the great inftrument for fupporting his au¬ 
thority, muft likewife be admitted. Among 
other exadions, he revived a tax, no lefs 
hateful than Angular, known to the Englifti 
by the name of Dane-geltj vrhich had been 
aboliflied by Edward the confeflbr. It appears 
to have arifen from an extraordinary contri¬ 
bution, which the Anglo-Saxon kings were 
under the ncceflity of levying, to oppole the 
inroads of the t)ancs, or to make a compofi- 
tion with thofe invaders. According to the 
maxims of prudence, common to the princes 
of that age, William was not content with 
providing a revenue fufficient to defray his 
annual expcncc; but accumulated a large trea- 
furc for the fupply of any fudden or extraor¬ 
dinary 
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dinary demand. That he exterminated, how¬ 
ever, tk\c whole Engliih nobility, or confidcr- 
ablc proprietors of land, or that he ftrlppcd 
them of their pofleffions, as has been aflerted 
by Dr. Brady and by fomc later writers, from 
the authority of fome declamatory and vague 
exprelTions in one or two ancient annaliil^ 
there feems no good rcafon to believe.* 

This point has been the sabject of much di^iiUttbik 
And controversy. See Petit's Rights of the ComnK»^ 
aflerteJ—Atwood’s Janus Anglorumab Atitiquo—Cook’i 
Argumetitum Antinormanicum—^Tyrrell's History—and 
Bibliotheca Politica, dial. lo. On the other side of the 
question, Dr. Brady’s History, and his various politicil 
treatises. 

From an inspection of Doomsday-book, it cannot bt 
denied, that William the first, before the end of his rlign, 
had made prodigious changes in the landed jiroperty of 
England, and that very large estates were conferred H|V)rt 
Ws Norman barons, who had the principal share of Ms 
confidence.—But, on the other hand, it sccins cciually 
clear, that a great part of the landed property remained in 
the hands of the ancient possessors. Whatever bun! . ns 
were imposed upon the church, it is not alleged that 
the, clergy, or that any religious societies, which had 
been established under the Anglo-Saxon goveromem, 
were deprived of their property. These ccclcsiasiical 
estates were of great extent, arid the tenants, or knights, 

who held of the chontb, were numerous and powtTful. 

(vf 
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When, at the fame time, the fituation of 
William, and the difficulties which he was 

Qf 60,215 knights’ fees, computed to have been in 
England not long after the conquest, no fewer than 20,015 
'are said to have belonged to churchmen. It must be 
owned, however, that when vacancies occurred in church 
livings, they were most commonly bestowed upon Nor¬ 
mans. 

With respect to the laity, there are great numbers 
mentioned in Doomsday-book, as having held estates in 
the reign of Edward the Confessor. This is so palpable, 
that even Dr. Brady himself, in his answer to the Argu- 
mentum Antinormanicum, seems to abandon his assertion, 
that the Engli^ were deprived of their possessions, <and 
contents himself with maintaining, that the nature of their 
property was changed, by their being reduced into the 
subordinate state of vassalage. 

But even here the fact seems to be misrepresented, and 
in the list of crown vassals recorded in Doomsday, we 
may discover great proprietors, who held lands in England 
before the conquest: such as, Radulfut de Mortimer—-Huga 
de Petth—md. even in this number we may reckon the 
Bari of Moretortt who, though a Ncu'man, had, along 
with many others, obtained English possessions in the 
reign of Edward the Confessor. Among those crown 
vassak, it seems difficult, in many cases, to distinguish 
the names of the Norman from those of the Anglo-Saxon 
families *, but there are many vfhich appear to have been 
appropriated to the latter. Such as, Otv/aldf EUredf 
Albert^ Grimiald, Edgoff Edmund^ Alur^, 


It 
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obliged to eiuxMinter, are properly confidered, 
it mull oa tlie one hand be ^acknowledged, 
that the rigours imputed to him were, for the 
nioft part, excited by great prcnrooition; # 
on the other, it may be doubted, whether 
they were not in Ibme degree needfary for 
reducing the country into a ftate of tranquillity; 
and whether a fovereign, cndow'cd with greater 
mildnels of difpohtion, would not have pro> 
bably forfeited the crown,' as well as involved 
the kingdom in greater calamities than tliofe 
which it aftually fufFcrcd. 

William Eufus, the fecond ion of the Con-* 
querM*, fuccccdcd to the throne, in preference 
to Robert his elder brother, from the recom* 

It is said indeed, by William of Malmsbury and Henry 
of Huntingdon, that, about the end of Williatn’s reign, 
no Englishman was either a abbot, or al, in England. 

We may add, that, suppoung the whole of the English 
to have been extirpated by William the Conqueror, it 
would not thence follow that his govemment became 
absolute. For what motive could have induced his Nor* 
man barons, now become English nobles, and possessed 
of immense estates, which were secured to them in per* 
petuity, to acquiesce in any vitdent extension of the pre¬ 
rogative, to which neither the nobility of Normandy nor 
of England had been accuttomed ? 

VOL. II. D mendatiun 
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men^tion of hb father; from the influence 
of Lanfianc, the archbifliop of Canterbury ; 
and from his being, at his fathers death, in 

t gland to fupport his claim, while his bro- 
T was at a diffcance. His reign exhibits the 
fame afped of public affairs with that of his 
father; the internal difcord of the nobles; 
their frequent infurrcdions againft the fbve- 
reign; with his correipondent efforts to keep 
them in fubjedion. As by the fucceflion of 
this prince; the dutchy of Normandy, which 
was bequeathed to Robert by his father, was 
detached from the crown of England, many of 
the Norman barons, forefeeing the inconve* 
nience that might arife from a divifion of their 
property under different fbvereigns, endeavoured 
to prevent his eflablifhment, and raifed a 
rebellion in favour Robert. But the fame 
circumftance, which rendered the advance¬ 
ment of William fl) difagreeable to the Nor¬ 
mans, made this event equally deflrable to the 
Englifh, who dreaded the continuance of ,a 
connexion, from which, in the late reign, 
they had experienced fb much uneafinefs and 
hard treatment By their aiflftance, the 
Norman rebels were loon defeated; the eftates 

of 
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of the greater f»rt of were ccmfifcated; 
and the authority the king was completely 
eftablilhed: a proof that, in the reign of the 
Conqueror, the Engiiih nobility or confidei^le 
land-holders were far from being extirpat^; 
and that their power was not nearly fo much 
impaired as hasvbecn pr^ended. 

Not long after,- the king paiTed over- into 
Normandy, with an army, in order to retaliate 
the late difturbances which had been promoted 
from that quarter; but before hoftilitics had 

* I'he expression used on this occasion, William of 
Malmsbury, is, “ Rex videns Noimannos pene in itna 
** rabk comptriUoSj Anglos ^robos et fortes viros, ^ai 
** aJbue retuiid truntt mvitatoriis scriptts arcessk t ^uibut 
*' super i^juriissuis qucremmuam.ficicns, bonasqiiek^ev 
'* et tributorum levamen, liberasque venationcs poIUceos, 
fidelitati sux obligavit.” Ordcricus Vitulis says, ** Lan- 
** foancum archiepiscopum, cum su^ganeis prxsulibus, 
** et'cdmites AHgluqM naittridtf, convocavk; et conatus 
** ■dvertariorum,etveUeaaam|ttpugnan^ edi, indkavk<T 
Dr. Brady, whose system led him to maimain that none 
of the native English retsuned considerable property in the 
end of the reign of William the Conqueror, labours to 
prove, that, by the AngR Naturaks, and the An^H qui 
adhue trout residuit Normans, os Frenchmen, who had 
settled in Eogiand, are to be understood, in oppo^ion to 
such as lived in Normandy, or were but recently come 
from that country. 

D 2 
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pi^d to any amftderable lengthy a re* 
cQfKaUatbn^ between the two bfotben, wa» 
eflfedcdi by the interpofition of the principal 
no^ty in both cxnmtries; a treaty was 
ctmcladed, by whidi, among other articles, it 
was a^ed, that, upon the death of either, 
without ifluc, the lorvivor 0ioald inherit hi* 
dominitHU* Twelve of the moft powerful 
barons OQ each fide became bound, by a folcmn 
oath, to guaranty this treaty: a circumftancc 
which, as Mr. Hume obferve^, .is fufficient to 
Ihew the great authority and independence of 
the nobles at that period. Nothing can afford 
fuller conviiftion, that neither this Icing ucmt 
his prcdeceffor, though they undoubtedly ex- 
•tended their prerogative, had been able to 
deftroy the ancient ariflocracy, and to eftablifh 
an abfislute defpotifm. 

The reunion of Normandy with the do¬ 
minions of the EngUih monarch was, however, 
more fpeedily accompliihed, in confequence of 
an event, by which, at the fame time, all 
Europe was thrown into agitation. I mean, 
the drufadet ; which were begun in this reign, 
towards the end of the eleventh century, and 
continued for about two bunded years. The 

caufes 
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caufes which produced thofe expeditions; the 
general (uperftition (j£ the age, hy which C^hrif- 
tians were infpired with a d^cc of phrenfy 
.to deliver the holy fepulchre, and the holy 
land, from the hands of infidels'; and the am* 
bitious defigns of the Pope, lupported by the 
whole Wcftem church, to extend the domi¬ 
nion Chriftianity over both the religion and 
the empire of Mahomed; thele circdfi^bmoes 
inflamed moll of the princes of Europe with 
an eager defire of fignalizing themfelVes in at 
war, from which they had the profpfeil, not 
Only of the highdl reputation and glory in 
this world, but of much more tranfeendent 
rewards in the next. Such motives were pe¬ 
culiarly calculated to work upon the gallant, 
thoughtlels, difinterelled character of Robert, 
the duke of Normandy ; who, in the lame pro¬ 
portion as he was deficient in political capacity, 
leems to have excelled in military accompliih- 
ments, and to have been pofieiTcd with idl 
thoft religious fentiments, and thofe romantic 
Motions of military honour, which were falhion- 
able in that age. Embarking, therefore, in the 
firR crufadc,ar^||^ingunderthe netxfiity of raif* 
ing money to equip him for that extraordinary 
enterprife, he was jrrevailed upon to mortage. 
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toliis brother tht king ofJEngland, the dutchy 
of Norniiahdj, for the paltry fum of ten thou-* 
•fand marks. ■ William Rnfus took no part in 
that^ war, and feems to have- beheld it with, 
perfeft iiidificrencc. , He was upon bad terms 
with the clergy, whoft reientment he incurred 
by the contributions which lie levied from 
then; and he has, partly, we may fuppolc, 
for that teafon, been branded even\vith irre- 
ligion and profanenefs. His covetous difpo- 
fition allowed him to entertain no fcruple in 
taking advantage of his brothers neceflities; 
and, being immediately put in pofleflion of 
Normandy, his authority, by this extenfion 
of territory, and by the diftant occupation thus 
given to Robert, was more firmly efltabliflicd. 
This monarch, after a reign of thirteen 
years, .having been killed accidentally, by an 
arrow aimed at a wild beaft, was fuccceded by 
his younger brother, Henry; who immediately 
feized upon the treafure of the late king, and 
obtained pofleflion of the throne. The duke 
of Normandy was at this time in Syria, where 
he had gained great reputation by his valour, 
it was to be expedted, that^s fbon as he 
(hould be informed of theft tranftdlions, he 
would take vigorous meafures for fupporting 

his 
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his title to the crown of England. Few of the 
Englifli princes have appeared at their aecclTion 
to be funonnded with greater dangers and 
difficulties than Henry the firft; but his capa¬ 
city enabled him to encounter them with firm- 
nefs, and to extricate himfelf with dexterity. 

During many of the reigns that fucceeded 
the Normal! conqueft, we find that the de¬ 
mands of the nobility, in their difputcs with 
the fbvereign, and the complaints of fuch as 
were difeontented with the government, were 
pretty uniformly confined to one topic, “ the 
reftoration of the laws of Edward the con- 
feflbr.” Biit what particular objeft they 
had in view, when they demanded the refto¬ 
ration of thofe laws, it is difficult to afeertain. 
That they did not mean any colledion of fta- 
tutes, is now univerfally admitted; and it 
Icems to be the prevailing opinion, that their 
demand related to the fyftem of common law 
cftablifhcd irj England before the Norman con¬ 
queft. From what has been obferved con¬ 
cerning the advancement of the feudal fyftem 
in the reign of William the firft, it appears 
evident, that the nobility had in view the 
recovery of the allodial proper^, and the in- 

D 4 dependence. 
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which they hftd formerly enjoyed. 
7hey ihw with regret, we may eafily foppofe, 
the late dimimition of their dignity and iiiT 
-fluency; end fvdJinitted with reludance to the 
isttlitary fervice, and. to. the other duties in¬ 
cumbent on them fla wifTals of the crown. 
The feudal incidents, which were levied by 
the crown-officers, and of which the extent 
was not afeertained with accuracy, were, in 
particular, the fource of much vexation, and 
gave occahon to many complaints. Of thefc 
complaints the fucceis was generally, propor¬ 
tioned to the difficulties in which the ibve- 
reign was involved, and the neceffity he was 
under of purchaixng popularity by a redreii of 
grievances. 

As Henry the firft was expofed to all the 
odium attending an open and palpable ufur- 
pation, and was threatened with an imme¬ 
diate invaiion from the duke of Normandy, 
the acknowledged heir of the crown, he en¬ 
deavoured to fecurc the attachment of his 
barons by yielding to their demands; and, in 
the beginning of his reign, he granted them a 
public charter of their liberties, by which the 
encroachments of prerogative made in the 

reign 
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reign of his fethcr, and of his brother, were 
limited and reftnuned. When we examine 
this eharter, the M of thofe that were pro¬ 
cured from the Elnglilh mtmarchs after the 
Norman conqueft, wo find that, befides con¬ 
taining a ;clauie with, reiped to the privileges 
of the church, it relates principally to the in¬ 
cidents of the feudal tenures. 

One of the moft oppreflivc of thefe was 
Viardjkip ; by which the king became the 
guardian of his vafials, in their minority, and 
obtained the pofleflion of their eftates during 
that period. It is probable that this important 
privilege had not, in the cafe of crown-vaflals, 
been yet fully eftabliihed ; finee the guardian- 
Ihip of them is, in the charter of Henry the 
firft, rclinqnifhcd by the king, and committed 
to the ncareft relations . 

The relief, or compofition, paid by the heir 
of a vafial, in order to procure a renewal of 
the invefture, was not given up by the fove- 
reign ; but the extent of this duty appeara to 
have been fettled, with a view of preventing 
opfn’cfTion or difpute in particular cafes f. 

The charter of Henry I. published by Bladcstone. 

Ibid. 
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c^hc taddent 4if fmarriaget by which, in after 
times, the fuperior was entitled to a compo- 
iition, £)r allowing his raCals the liberty of 
marrying, feems, by thb charter, to have ex¬ 
tended ne farther than the privilege ofhin'* 
deling them from feuming, by intermarriages, 
an alliance with his enemies'*. 

J pon the whole, the parties appear to have 
tded, in this famous tranfadion, to com¬ 
pound their diderences. The feudal fuperio- 
rity the crown is permitted to remain; 
while the nobles are, on the other hand, re¬ 
lieved fr<Mn forac of the chief inconveniences 
which had refulted from it; and, after the 
regulations particularly fpecided, the charter 
cemtains a general clauie, in which the king 
promifes to obferve the laws of Ekiward the 
confeffor, with fuch amendments as William 
the firft, with the advice o( his Aarons, had 
introduced. Copies of this deed were ient to 
all the counties of England; and depoAted in 
the principal monailcries, in order to preferve 
the memory of an agreement, by which the 
prerogative of the crown, and the rights of 

* The charter of Henry I. published Blackstone, 

the 
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the people, in fevei^ iaipoitant articles, were 
afeertained and defined. 

The popularity which Henry acquired ly 
thele prudent concefiions, enabled iiitn to 
defeat the ill-concerted enterpriees of the duke 
of Normandy; who, becoming the dupe of 
his brother’s policy, was perfuaded to refign 
•his prefent claim to the crown, in confc-. 
qucnce of an agreement fimilar to that whtn 
had formerly been made with William Rufus, 
that, upon the death of either of the two 
princes without iflue, the furvivor Ihould in¬ 
herit his dominions. Not contented with the 
quiet pofleffion of England, Henry fbon after 
invaded Normandy; gained a complete vidoiy 
over Robert, and reduced the whole country 
into fubJccVipn. The duke himfelf, being 
taken prifoner, was carried over to England, 
and detained in cui^ody during the remainder 
of his life, which was eight and twenty years. 
It is added by fomc authors, that he lived mofl: 
part of this time in utter blindnefi; having, 
on account of an attempt to make his efcape, 
been condemned to lolc his eye-fight. The 
charader of thefe two brothers appears to ex¬ 
hibit a firiking contrail, in the virtues of ge- 

nerofity 
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aerbfity tnd fairate tt^eAioini as well a^ in 
adivlty and talents for pedtiBc affairs; and the 
viifosttinate duke of Normandy was no lefs 
diffingdilhed hy -his fupcrictfity in the former, 
thwi by his inferiority, or rathpr total dcfi- 
eJency, 'in the latter. 

During a reign of thirty-five years, Henry 
cop^afled the adminiffration of government, 
■wh conffant moderation!, and with unin- 
termpted prolpcrhy. He was attentive to 
the' grievances of his people, vigilant in the 
dUiributioaofjuiiice, and careful to levy noex- 
atHiom without content of the national council. 
From the progrefi of ecclefiaftical ufurpation, 
he was involved in difputcs with the church ; 
bdt in the courfo of thefe he conduced him- 
Iclt with inch addreis, as not only to avoid 
the refentment; but, in the iffuc, to become 
even the favourite of the?' clergy. His cha- 
rafter has, of confequence, been highly ccle- 
bnited: at the tkme time, when regarded only 
in a public view, it ftems to merit k!l the 
pratfes with which it has been tranfmitted to 
poftcrity. 

Henry left no legitimate fans ; and only <»e 
daughter, Matil^; who had been firft married 


to 
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to the eroperor» biuI a^wardt to the earl of 
Anjo)U» bj whom £he had children. Setting 
alide the confideration^ that her father was 
an ufuj|>er«> ihe h»), according to the rules of 
lucceffion in that period, by which femalca 
were beginning to inherit landed eflatcs, the 
befl title to the crown; but a great part of 
the nobility were in the interotl of Stepheoi^ 
a younger ion of thecount of Blois, and grande 
fon, by a daughter, of William the conqueren^ 
This noblenuin, who had long refided in Eng¬ 
land, and was diftinguiihed by his popular 
manners, had procured nsany parUzans; and 
was probjd)ly thought the fitter perlbn to wield 
the feeptre.* After obtaining pofTeflion of 
the fovereignty, he immediately called a par-* 
liament at Oi;fi)rd, in which he granted a 
charter, confirming all the privileges con¬ 
tained in that of bis predet^or; and in the 
prefimee of the ifiTembiy he took an oath to 
maintain them; upon which the bilhops and 
peers recogniied his authority, and fwore fealty 
lo him f. The policy of this monarch was 


* Danid’s Hist. 

t Q»d. Biackstone, Histoiy of kite Great Charter. 
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not equal to his bravery. During the long 
Gpnteii; in which he was engaged with Matilda, 
and her eideit foa, Henry, he was generally 
un£)ttanate; and, in the end, was obhged to 
yield thcrevcrfion of the crown to the latter. 

Henry the iecoild, who fucceeded, in right 

I 

df his motheri but who irregularly mounted 
the throne m her life>time, had excited ian- 
guine expedations of a profperous and brilliant 
rrign. To the early difplay of great adivity 
. and abilities, he joined the pofleihpn of mo^e 
exteniive dominicms than had belonged to any 
Englifli monarch. Upmi tire continent he 
was raaftcr of Normandy, Britany, Anjou, 
Guienne, and other territories, amounting to 
'more than a third of the whole French mo- 
marchy. He was, at .thefame time, adefcen- 
dant, though not a lineal heir, of the Anglo- 
Saxon monarchs; his grandmother, the wife of 
Henry the firft, being the niece of Edgar Atbc- 
ling; a circumliance which contributed not a 
Kttle to conciliate the aifedion of the Engliih. 
Notw’ithdanding tbele' advantages, his ad<* 
miniftration, chough full of vigour, w'as clouded 
with misfdrtunes. Having conceived the 
delign of rcpreffing the incroachmcnts of the 

church, 



MOGEBSS 'Of FBUSAI.-SrSTKM, 8cc, 47 

church, and wilhing to eirecute this in [the 
ibootheft and moil edfcdual manner, he pK> 
moted to the fee of Canterbury his principal 
favourite, Thomas a Becket, by whofe affift- 
ance heexpe<5led that the direction of hbown 
clergy would be infallibly fecured. This pre¬ 
late, however, happened to pofTcfs a degree of 
ambition, not inferior to that of his maifer; 
and no fooner found himfelf at the head of 
the Englifh church, than he refolved to dedi¬ 
cate his whole life to the fupport of eccleftafH- 
cal privileges, and of the papal authority.. 

The particulars of that controverfy, which 
terminated fo unfortunately, and fo difgracc- 
fully, to the kbg, are known to all the world. 
The greateft monarch in Europe, reduced to 
the neceffity of walking three miles barefooted, 
to the tomb of Saint Becket ; proflrating him¬ 
felf before that ihrine, and lying all night upon 
the cold pavement of the cathedral, in prayer, 
and with demonftrations of the deepeft peni¬ 
tence, for having odended a man from whom 
he had received the higheft provocation; and, 
after all, fubmitting to be feourged by the prior 
and monks of the neighbouring convent; bc- 
fides yielding up implicitly ail thole point* 

which 
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which had been the original caufe of the coo* 
teft: fuch.an unufiial and humiliating fpee-^ 
tade rannot fail to excite Angular emotions; 
and k is believed that few reader can perufe 
this part of our hiftory without viAble marks 
of indignation. 

Thatecclcfiaftical tyranny is more extenfively 
mifehievous than civil, is indifputable; and 
that the former fhould therefore raife greater 
indignation than the latter, is reafonable^ 
There may be ground for fufpeding, howevery 
that our feelings, in the prefent inftance, pro* 
ceed from a natural bias or. prejudice, more 
than from any fuch rational or liberal views; 
The ambition of St. Becket, though accom¬ 
panied with fuperior fleadincfs and intrepidity; 
and though it may be conAdered as a purer 
principle of a^ion, by purfuing the aggrandife- 
inent of his own order more than of himfclf; 
yet is lefs calculated to dazzle the imagination, 
and to ieize our admiration, tha,n Ihat of a 
Ciefar or an Alexander, who makra his own 
will tbe law of his condud, and who fcruplea 
not to tread upon the necks of his people. 

BeAdes the feudal incidents formerly men- 
tionedi which were a fort of rights referved by 

the 
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the fuperior, upon his granting fiefs in perpe¬ 
tuity, there was another pecuniary payment; 
which grew up in courlc of time, from the re¬ 
gular duty of military fervice. As, in many 
cafes, the performance of this duty became in¬ 
convenient for the vafifal, he was led to offer a 
fum of money in place of his perfonal attend¬ 
ance in the field; and fuch a compofition was 
generally acceptable to the Ibvereign ; who, by 
means of it, was etlabled to hire a foldicr idore 
pcrfeAly fubjeft to his diredlion. The fum 
payable by the raffal in place of military fer- 
vices, the extent of which was at firft deter- 
ifimed by an agreement with the king in each 
cafe, was denominated a feutage. In England, 
the pradice of levying feutages became very 
general in the time of Henry the fecond.; 
when the connexions of the fbvcrcign with 
Fraac^ g&ve rife to more expenfive enterprizes 
than had formerly been cuilomaiy; and con- 
fequcntly^nduced the crown vailals more fre¬ 
quently to decline-their perfonal attendance. 

In this reign the conquefl of Ireland, as it is 
called, was begun and complcated. As that 
ifland had never been conquered, or even in¬ 
vaded, by the Romans, it retained, with its in- 
voL. II. E dependence. 



THIS tfOtSikUt conovbst; 

fi^ifcndcncc, a total ignorance of thofc arts, an! 
of that civilisation, which every where accom¬ 
panied the Roman yoke. It fecms, on the 
othfcr hand, to have efcaped, m a great mea- 
fure, the fury of the Saxons, Danes, and other 
northern invaders; who never penetrated into 
that country, but only committed occaiional 
depredations upon the coafts, where they form¬ 
ed fome fmall fettlements, and built feveral 
towns. Thus, while the greateft part of Eu¬ 
rope was, for feveral centuries, thrown into 
convulfions by the repeated irruptions of the 
German or Scythian nations, Ireland was, by 
rfcafon of its fituation, expofed to little difturb- 
ancc'or commotion from any foreign enemy; 
and the inhabitants were feldom engaged in 
any military enterprises, but fuch as arofe from 
dieir own private quarrels and depredations. 
If is therefore highly probable, thirt, for fome 
time after that country was fird inhalpted, and 
while the feveral families or petty tribes, to 
whom by its fertility it afforded an ealy fub- 
itftchcc,’ were not much crowded toother, 
tlicy enjoyed more tranquillity than the other 
barbarians of Europe, and, of confequence, 
vi'cre Icfs countcrafted and retrained in thofc 

exertions 
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exertiGds of gcnerofity and fric^idftip, to which, 
among people who live in ftpBll focieties, ind 
afc ftnmgers to induftry, and to the concomi¬ 
tant habits of avarice, there are peculiar incite¬ 
ments. That they might, upon this account, 
acquire a confiderabic fhare of that refinement 
which is attainable in the pailoral ages, it is 
natural to fiippoic; and that they aAually did 
fo, the fpecimens of Celtic poetry, lately pub- 
lilhed, which have been claimed rcfpcdlivcly 
by thelrifh and by the inhabitants of the Weft 
Highlands of Scotland, both of whom may, 
in this cafe, be conlidered as one people, ap¬ 
pear inconteftible evidence. The authenticity 
of thefe publications has, indeed, been 'called 
in queftion; but it would require an equal de¬ 
gree of fcepticifm to doubt, that the ground¬ 
work. of them is genuine, as it would of credu¬ 
lity to beliqre, that they are the original pro- 
duiftion qf any modern publifher. 

According as Ireland became gradually more 
populous, a greater number of families came to 
be united in particular principalities; tbe 
leaders of which being aduated by larger vievrs 
of ambittoo, found more frequent fuetenccs for 
quarrelling with each other; and their fub- 

E 2 jcils 
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jcds or. followers, being thus involved in iflOrt 
nuhifrous ads of bodility, or in fiich as were 
produdive of greater violence and outrage, the 
manners of the people in general were, of 
courfe, rendered more ftt’oeious. The whole 
iiland came at length to be reduced into lour 
or five extenilive didrids, under fo many dif¬ 
ferent fovereigns; one of which frequently 
claimed a fort of authority or pre-eminence 
over all thp red. 

After the Engfifh monarchy had come to be 
connected with the continent of Europe, and 
to interfere in its tranfadions, it vras natural 
for the king of Ekigland to entertain the ana- 
bition of adding to his dominions a country fo 
Commodioufly fituated as Ireland, and which 
appeared to be fo little in a capacity of making 
refidance. Henry the fecond is accordingly 
faid to have taken fome deps for^executing a 
projed of this ..nature, when application was 
made to him for protedion, by Dermot the 
king of Leinder, who had been driven out of 
his dominions. In virtue of a bare permiffion 
from the king of England, two needy adven¬ 
turers, Fitzdephen and Fitzgerald, and after* 
wards Richard, furnamed Strongbow, likewifo 

a man 
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• manofdefpcrate fortune, to whom the two 
former aAcd in a kind Of fubordination, landed 
with a few followers in Leinfter; defeated any 
force that was brou^t in oppofition to them ; 
bcficged and took fcvei)al towns, and formed a 
fcttlcment in the provinne. Upon receiving 
inforfnation of their progreft, Henry, indamed, 
as it fliould feem, with jcaloufy of their fuccefs, 
haftened immediately to take poffdlion of tl»e 
territory which they had fnb.ducd; and coming 
over to Ireland^ received the fubmilTion of fc- 
veral chkfs or princes of the country, who, 
dreading the effeas ofhig power, were^nxioug 
to avoid any copte^ with him. 

Neither Hwiy jiimfelf, nor his fucccflbrs 
for fcvcral centuries, appear to have derived any 
fubftantial benefit frorn this acqnifitfon. Their 
authority was confined to that narrow diftrid 
inhabited by the Engli/h; and even there was 
more nominal than real; for % EiigUfo in¬ 
habitant, haralTcd by continuid irnoads from 
their neighbours, and receiving a vciy ppeertain 
-nd cafual fupport from Englaiid, were, on 
many occafions, tempted to throw off thc^r 
l^iieglance, and were feduced to imitate the 

® 3 barbarous 
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bai^atotis imannerfi and pira^cK of tiie naf 
fives. 

Hcnfy, in the latter part of his life, was ren¬ 
dered unhappy by dotncllic itiisfortuncs. A 
eonfpiracy formed againft him, by his 
queen and ibn^, which beCaihe the fourcc of 
repeated infiirredicms, accompanied with feve- 
ral very formidablie invafions from the neigh¬ 
bouring powers. 

Though the king was fuccefsful in reprefling 
theft difordersi and in defeating all his enemies; 
yet the obftinacy with which his children per- 
fifted in their unnatural attempts, appears tO 
have imprefled his mind with deep fehtiments 
of rhelancholy and dejeflion, From the diffi¬ 
culties, at the fame tirbe, with which he was 
furrounded, he found it highly expedient to 
court the good-will of his ful^cds, not only by 
a careful attention to the police of the king¬ 
dom, and by an e^nal diftribution of jufticc, 
but granting a new. charter in Ae fame 
terms with that of Heniy the firtft.* 

Richard the firft, who fucceeded his father, 
was entirely engrofled by the love of military 

Blackstone, History^ the Great Charter. 
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gjofy; and the ihort period, during which he 
held the reins of government, was, for the 
moft part, employed, cither in preparations for 
a magniheent crufadc, the falhionable atchieve- 
ment of that age, or in dppreflive exadions, 
to relieve him from the burdens which he had 
incurred by that unfortunate enterprize. 

The charader of John, his brother and foe- 
ceflbr, is univerfally known, as a compound of 
cowardice, tyranny, floth, and imprudence. 
This infatuated king was involved in three 
great ftruggles, from which it would have re¬ 
quired the abilities of his father, or of his great 
grandfather, to extricate himfelf -with honour; 
but which, under his management, could 
hardly fail to terminate in ruin and dif^ace. 

ft is obferved by Mr.,Hume, with his ufual ■ 
acutenefs, that the extenfive territories which 
the kings of England, at this period, pofTefTed 
in France, were the fource of much lefs real 
than apparent ftrength; and that, from their 
fttuation, they were filled with the feeds of rer 
volt and difobedienoe. In the ordinary date 
of the feudal tenants, the vafTals of the nobility 
were much more attached to their immediate 
fuperior, by whom they were moft commonly 
E 4 proteded^ 
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prot^ed;and with whom they maintained an 
intimate correfpondencc, than with the fove- 
reign, who lived ^t a diftance from them, and 
with whom they had little connexion. The 
power of the king, therefore, depended, for 
the moft part, upon the extent of his own de- 
mefnea; and in every quarrel with his nobles, 
it was to be expefted that all their valTals 
would take party againft him. But in the 
dominions which the king of England held in 
France, thefe circumftances were completely 
reverfed ; and his immediatt vaffals, by their 
iituation, were left capable, on any emergence, 
of receiving proteftipn from him, than from 
the French monarch, their paramount fupc- 
rior: not to mention, that they regarded the 
king of Enghnd as a foreign prince, whofe in- 
terefr was commonly very different, and fome- 
times diametrically oppofitc to that of their 
native country. Their affedions therefore 
were gradually alienated from their'immediate 
fuperior; and transferred to their fovereign; 
who, it was natural to fuppofe, might, fomc 
tiqie or othtf, availing himfelf of his advanta¬ 
geous fituatioh, be enabled to wreft thofc do- 
piinions from his rival, 'piis accwdingly hap¬ 
pened. 
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pencd in the beginning t)f the prefent reign. 
As John was advanced to the throne in pre¬ 
ference to Arthur, the fon of his elder brother, 
and confequently the lineal heir, and as he had 
incurred great odium in a war with that prince, 
whom he defeated, and was afterwards believed 
to have murdered; Philip Auguftus at that 
time king of France, feized the opportunity of 
interfering in a difpute, which afforded fo fair 
a profped of acquiring popularity, as well, as of 
promoting his intereft. Having called a na¬ 
tional council, he procured a declaration, that 
the king of England, by his behaviour, had 
forfeited Normandy, and the other territories 
which he held in France ; and in the greater 
part of thoft territories, this decree, from the 
concurrence of the inhabitants, co-operating 
with the power of the French crown, was 
cafily carried into execution. 

This difafter was followed by a conteft with 
the Boman pontiff, concerning the right of 
elefting the archbifhop of Canterbury ; in 
which John w’as, if poffibl^ ftUl more uniuc- 
cefsful. In order to remove thfe papal excom¬ 
munication which had been iaflided upon 
him, he was laid under the nepefiity, not only 

qf 
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of alundoRing the points ki diipnte, but ef fur- 
rendering his kingdom to the pope, and fub- 
mitting to hold it as a feudatory of the church 
of Rome. 

The contempt which this abjed fubmiihon 
of their fovereign could not fail to excite in the 
breafl of his fubjeds, together with the indig¬ 
nation raifed by various ads tyranny and 
■opprcffion of which he was guilty, produced 
at length a combination of bis barons, who 
demanded a redre& of grievances, and the re- 
doration of their ancient laws. As this ap¬ 
peared the moil favourable conjuncture which 
had occurred, fmcc the Norman conqueil, for 
limiting the encroachments of prerogative ; 
the nobility and principal gentry were dciirous 
of improving it to the utmoil; and their mea- 
furcs were {danned and condudtCd with equal 
moderation and hrmnefs. The king attempt¬ 
ed, by every artifice in his power, to fruftrate 
their defigns. He endeavoured by menace 
to intimidate them; and, by delufive promifes, 
to lull .thera,.^^p, in order to. gain time 
for breaking confederacy. When all 

Other expedi^t; proved ineffcdual, he made 
^plication to the |>o|>e as his liege lord; and 

called 
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called upon his holing to proted the rights 
of his valTal. The batons wcte ncitjicr to be 
deluded* ;nor terrified from tfie profocution of 
their purpofe. Finding that theic petition^ 
were difregarded, they rofe up in arms, and 
proceeded to affinal hoftilides. The number 
of their adherents was dally increafed; and the 
Icing who retired before them, was deferted by 
almoil all his followers; till ^ lail there were 
only feven lords who remained in his retinue. 
All further oppofition, therefore, became im* 
* pradicablc. At Runnemede, a large meadow 
between Windfor anc^taincs; a place which 
has been rendered imnidrtal in the page of the 
hiftorian and in the fong of the poet; was 
held that famous conference, when the barons 
prefented, in writing, the articles of agreement 
upon which they infifted; and the king gave 
an explicit confent to their demands.* The 

articles 

———" Hail Runnjr-rfncad! 

" Illustrious field! like Marathon renowned I 
Or Salamis, where iireedona on the hosts 
“ Of Persia, from her radiant sword shook fear 
” And dire discomfiture! Even now I tread 
“ Where Albion’s ancient barons won the pledge 
“ Of independence. ' " ■■■* 


0 gait 
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articles vreie then reduced iuto the form of a 
charter; to which the king affixed his great 
feal; and which, though it was of the fame 
nature with the charters obtained from the 
preceding monarchs, yet, as it was obtained 
with difficulties which created more attention, 
and as it is extended to a greater variety of 
particulars, has been called, by way of diilinc* 
tion, great charter <mr libertiet. 

As the feudal fuperiority of the crown, over 
the nobles, together with the various cafual 
emoluments, or incidents, ariilng from that 
fopeiiority, had now been eftabliflicd, with 
little or no Interruption, ever fince the reign of 
William the conqueror; it would probably 
have been a vain project to attempt the abolU 
tion of it. The chief aim of the nobility, 
therefore, in the prefent charter, was to pre¬ 
vent 

•—** 0 gallant chiefs I whether ye ride the winds, 

** Boaad m some h!^ commission to confound 
** Thepride of guilty kings j or, to alarm 
** Their coward spirits-, through the realms of night 
** Hurl the tremendous comet, or in bowers 
** Of blooming Paradise enjoy repose; 
f* I ween the m'lmory t>f your patriot zeal 
J* Suits your glory, and sublimes your joys." 

RjCHSRUQlik 
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Tfnt the fovcreign from harafling and opprcf- 
fing them by the undue eicrpifc of thofc 
]ii||^ers, the efFedfs 6( their feudal fubordina- 
tion, with which he was underftood to be fully 
invefted. The incidents of .wardihip, relief^ 
and marriage, notwithibnding the proviilons 

in the charter of Henry the £rft, had continued 

* 

the fubjed of much controvcrly; for the re-' 
moval of which, the nature and extent of thofc 
feudal perquifites were more particularly de¬ 
fined and explained. With regard to the 
practice of levying aids and feuiages, it was 
provided that the former fhould not be de¬ 
manded, unlefs in the three cafes eilablifhed 
by the feudal cudoms, to redeem the fovcreign 
from captivity, to portion his cldcft daughter, 
or to make his eldefl fon a knight; and that 
the latter ihould not be impofed in any cafe 
without the authority of parliament *. 

The jurifdidion excrcifed by the king, as a 
feudal fuperior, was another fource of oppref- 
fion, for which a remedy was thought requifitc; 
and feveral regulations were introduced, in 

* Blaclcstone's edition of king John1| Magna Charta, 
f 3* 4* 6 , 12 , &c. 

order 
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order to fatalitatc the dHlribution of jufticc, to 
jircvcnt the negligence, as well as to rejflrain 
the corruption, of judges: in particular, it 
declared, that no count or baron Ihould be 
fined unlcls by the judgment t>f hts peerst 
according to the quality of the offence*. 

While the barons were thus labouring to fe- 
curc themfelves againft the ufurpations of the 
prerogative, they could not decently refufe a 
fimilar fccurity to their own valTals; and it 
was no lefs the interefl: of the king to ihfift 
upon limitingthe arbitrary power of the nobles, 
than it was their intereft to infiftupon limiting 
that of the crown. The privileges inferted in 
this great tranfaction were, upon this account, 
rendered more extenfive, and communicated 
to perfons of a lower rank, than might other- 
wife have been expeded. Thus it was pro¬ 
vided that juftice (hould not be foldy nor un- 
rcafonably delayed, to any perjon f. That no 
freeman fhquld be imprifoned, nor his goods 
be diftrained, unlefs by judgment of his peers, 
or by the law of the land J; and that even a 

• Blackstonc'^jjcdition of king John’s Magna Charta, 

21. f Ibid. §40. ^ Had. §39. 

T illaln 
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Villain fhould not, by any fine, be deprived of 
his carts and implements of hufbandry'*'. 

ft is worthy of notice, however, that though 
this great charter was procured by the power 
and influence of the nobility and dignified 
clergy, who, it is natural to fuppofe, would be 
chiefly attentive to their own privileges; the 
intereft of another clafs of people, much in¬ 
ferior in rank, was not entirely overlooked ; I 
mean the inhabitants of the trading towns. 1' 
was declared, that no aid fliould be impofed 
upon the city of London, unlefs with confent 
of the national council; and that the liberties 
and immunities of this, and of all the other 
cities and boroughs of the kingdom, fhould be 
maintained f. To the fame clafs we may re¬ 
fer a regulation concerning the uniformity of 
weights and meafures, and the fccurity given 
to foreign merchants, for carrying on their 
trade without moleftation. The infertion of 
fuch claufes muft he confidered as a proof that 
the mercantile people w’cre beginning to ha\'-: 
fome attention paid to them ; while the fliort- 

* Blackiitone’s edition of king John’s *Magna Cbarta, 

s }Q. 

f Ibid. 13. 

nefs 
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neis of thefe articles, and the vague manner in 
Mvhich they are conceived, afibrd an evidence 
equally fatisfadloiy, that this order of men had 
not yet rifen to great importance. 

In order to diffufe the knowledge of the 
charter over the kingdom, and to enfure the 
execution of it, a number of originals was made, 
and one of thefe was lodged in every county, 
or at lead in every diocefe ; twenty-five barons 
were chofen, as guardians of the public liberties, 
and invefted with power fuitable to the dif- 
charge of fo important a trud; and the nobles 
farther required, that, in the mean time, the 
city of London Ihould remain in their hands, 
and that the Tower ihould be put in their pof- 
feffion. The king confented to theie mea- 
furcs; though nothing could be farther from 
hi^ intentions, than to fulfil the conditions of 
the charter. No iboner had he obtained a bull 
from the pope annulling that deed, and pro¬ 
hibiting both the king and his fubjedb from 
paying any regard to it, than, having fecretly 
procured a powerful fupply of foreign troops, 
he took the field, and began without mercy to 
kill and dedroy, and to carry devadation 
throughout the edates of all thofe who had any 

iharc 
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Jharc in the eonfcdcMCy; Hic barons, truft- 
ing to the proimfes of the had rafllly dif- 

banded their foltovi^; and bekig in no con¬ 
dition to oppofc the rtjyal army, were driven 
to the delpcrate met^e of applying to Lewis, 
the foa of the French monarch, and making 
him an offer of the crown. The death of 
John, in a Ihort time after, happened oppor¬ 
tunely to quiet thefe difordeni, by traafmitting 
the fovcTcignty to his fon Henry the third, 
who was then only nine years of dgc. 

Under the prudent adrainiftration of the 
carl of Pembroke, the regent, the young king, 
in the firtt year of his reign, granted a new 
charter of liberties; at the lame time that the 
confederated barons were promifed a perpetual 
oblivion for the paft, in cafe they fliould now 
return to their allegiance. 

It is obfervable, that a copy of this deed, with 
fome variations, was alfo tranfmitted to Ireland, 
for the benefit of the Englifti inhabitants of 
that iftand; who, it was juftly thought, had 
an equal right to all the privileges enjoyed by 
their fellDW-fubJcdls m Britain. 

'Hie following year, when peace was con- 
duded with Lewis, and the public tranquillity 
VOL. Ji. F was 
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was reilored, this charter was renewed, with 
additions and improvements; and, as the- char* 
ter of king John (xaitained one or two claufes 
relating to thje foreft laws, theie were now ex* 
tended, and made the fubjed of a feparate in* 
iliomentj called the Charier of the Forfi. The 
two deeds, into which the, original great char* 
ter came thus to be divided, were again renew¬ 
ed, with fome variations, and confirmed, in 
the ninth year of Henry the third, when the 
king was, by a papal bull, declared of age, 
and began to hold the reins of government. 

The charter of the foreif, how infignificant 
foever the fubjed of it may be thought in the 
prefent age, was then accounted a matter of 
the highefl importance. The Gothic nations, 
who fettled in the Roman empire, were, all of 
them, immoderately addided to the diverfion 
of hunting; infomuch that this may be re* 
garded as a peculiarity in their manners, by 
which they are didinguiihed from every other 
people^ ancient or modern.''^ It aroi^, in all 
probability, from their having acquired very 
extenfive landed eilates, a great part of which 

* Mnratori, Antiq. Afed. JEa. tom. n. dHT. 33.^The 
Romans generaU 7 anployed their Haves in huatiag. Ibid. 

they 
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they were not able to cultivate; and from 
their continuing, for taany centuries, !n that 
rude and military ftate, which difpofed them 
to bodily exercife, while it prtduccd fuch a 
contempt of induftry, and prbfotind ignorance 
of the arts, as were the fourccs of much leifurc 
and idlenefs. The free people, oir gentry, com¬ 
monly allotted to hunting the moft ^art of the 
time in which they were not engaged in war; 
and the valTab of every chieftain, or feudal fupe- 
rior, were ufually his companions in the former 
occupation as well as in the latter. Every inde¬ 
pendent proprietor, however, endeavoured to 
maintain the exclufive privdlege of killing game 
Upon his own grounds; and, having fet apart, 
for the purpofe of this amulehicnt, a large por¬ 
tion of uncultivated land, under the name of a 
foreji, he denounced feverc penalties againil his 
valTals, as well as againft every other perfon, 
who fliould hunt upon it without his confent. 
The Ibvereign in each kingdom enjoyed the 
lame privilege, in this refped, with the other 
allodial proprietors; though it appears to have 
been originally confined within the limits of 
his own demefnes. The completion of the 
feudal lyllem, however, by reducing the great 

F 2 lords 
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loirds t6 be tbe vaifals of the crown, rendered 
the foveretgn the ultimate proprietor of all the 
lands in the kingdom; and the prirtlege of 
huntingr being thus oon^dered as a t^nch of 
the royal prerogative, was not tinderftood, 
Vrithoort a fpecial grant in their charter, to be 
tcmimutd^ted to his vaiTals* Upon the fame 
principle that the king was alone entitled to 
kill game within his dominions, lie aiTumed the 
^xcludve privilege of eredtng lands into a fb> 
reft; by which they were appropriated to the 
diverfion of hunting; at the fame time, for 
preferving the game in the royal forefts, a pe» 
Ouliar fetof regulations came to be eftablifhed; 
and particular officers and courts of juftice were 
appointed for executing fuch regnlatbns, and 
for trying offences committed againft thcn>. 
The diverfion of hunting became ftill more 
'’fafliionable, and was carried to a greater height 
m England, than in the eountnes upon the 
continent of Europe. The infular (ituation of 
Britain- enabled the inhabitants in a great mea- 
fare to extirpate the fiercer and more hurtful 
fpeties of wild animals; ib as to leave no other 
but thoft which, placing their whole fafety in 
flight, direded tbe attention of the people to 

tho 
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the plea£ire merely of the chace. Hunting* 
therefore* in Britain* came to coniifl in a long 
and intricate purfuit, admitting thp diiplay of 
much art and ikill; while* upon the continent* 
it was often a ibrt of cc«nbat with wild ani¬ 
mals* requiring only a momentary exertion of 
ftrength and course* or at moft, of military 
dexterity. As the inhabitants of this iiland 
were* bcfidcs, Icfs engaged in diftant wars than 
the other European nations*, they had* upoiji 
that account, more leifurc to employ themr 
fclves in rural fports. It has farther been al* 
ledged* that Britain was anciently foi 
its breed of flow hounds* a fpccies of dogs pe- 
pecuiiarly fitted for the improvement of the 
chafe; but whether this ought to be regarded 
as one caufe of the natbnal propenfity to thif 
diverfion, or rather as the effed of it, there 
may be fbme reafbn to doubt It is more prot 
bable that the Englifh were led early to culti¬ 
vate the breed of flow-hounds* bccaufe they 
were much addided to that mode of hunting 
which required thofc animals* than that thi^ 
hind of dogs, from fomething unaccountable* 
in the nature of our foil and cliin^c, were 

f 3 the 
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the original and peculiar growth of our couii< 
try.* 

We may remark, by the way, ^hat the Eng- 
liih manner of hunting, and their fondnefs for 
that fport, has been the caufc of another pecu¬ 
liarity, their paffion for hprfe-racing. When 
hunting came to confiil entirely in a purfuit, 
there was a ncccflity that the company fliould, 
for the mod; part, be on horfeback; and when 
different fpprtfmen were engaged in the fame 
chafe, they had frequently occaiion to vie with 
one another in the fwiftnefs of their horfes; 
which natundly produced a more formal trial, 
by running in a dated courfc; while the im- 
provcmwit of this latter diyerfion excited the 
people to cultivate that breed of race-horfes 
•which is now reckoned peculiar to the country. 

During the whole period of the Anglo- 
Saxon government, the great lords, who pof- 
feffed allodial edates, appear to have enjoyed 
the privilege of hunting upon their own 

That England was anciently dmous for its breed of 
Dow.hdunds, appears ftom Strabo, c. 4. The French, under 
the kings of the Merovingtan race, W|ye accuffomed to 
procure hunting dogs from England. Velly^ Hift. vol. i. 

ground, 
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ground, independent of the fovercign.* ** But, 
in confcquencc of that feudal fuperiority over 
the nobles, which was acquired by the crown 
upon the acceffion erf William the firft, it be¬ 
came a maxim, that the killing of game was a 
branch of the royal prerogative, and that no 
fubjed had any right either to poffefs, a foreft, 
or even to' hunt upon his own eftatc, unlefs by 
virtue of a charter from the crown. 

In this part of the prerogative, William tlic 
conqueror, and his immediate fucceifor, are 
faid to have committed great abufes. As thofe 
princes were cxceBlvcly addided|to the amufe- 
ment of hunting, they laid wafte very extenfive 
territories, ki different parts of £n|Pand, in 
order to convert them into firefly;; having, for 
that purpofe, dcmolilhied many houfes, and 
even villages, and expelled the inhabitants. 
New and favage penalties were infiided upoi| 

• By a law of Canute the Great, whole authority was 
more extenfive than that of his prcdcccflbrs, the right of 
the nobles to proteft the game upon their own grounds 
feems to be laid under reflriftions. The words are, “ Volo 
“ ut omnis liber homo, pro libito fuo, habeat vcncrcm, 
" five viridem, St planis fuis fuper terras fuas, fine cbacca 

** tamen, et devitent omnes ntcam, ubicunque c^t ^bere 
** yoluero.” 

F 4 
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fuch as encroached upon th^ king’s gamp> pjr 
committed any trcfpafs in his forcfts; and the 
laws u^n this fubje^ were executed in a man¬ 
ner the moll; rigorous and opprelfive. 

It may, indeed, be fulpeded that thefe 
abufes have been iomewhat exaggerated. The 
extension of the f^rogative, with refpeft to 
the privilege of hunting, muft have been highly 
offenfive to the ntohl^; and could hardly fail 
to excite loud complaints, together with fomq 
degree of mifreprefentation, againft the pro¬ 
ceedings of the crown. The eredion of great 
fore(ls, even ^ough thefc had been confined 
Within the demefnes of the king, was likely of. 
itfclf to^pccafion much popular clamour; as in 
our own times, the change of a large eflate 
from tillage to pafturage, by vrhicb many 
tenants are deprived of their livelihood, is fre¬ 
quently the fuuree of much odium and refent- 
ment. There is reafon, however, to believe, 
that thefe exertions encroached, in fome cafes, 
upon the private property of individuals, and 
were, therefore, no lefe unjuft than they were 
unpopular. 

The charter of the foreil; contamed a vIHcty 
of falutary regulations for mitigating the fevc- 

rity 
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yity of the laws upon that fulged, for the rec¬ 
tification of the former abules, and for pre¬ 
venting the future encroachments of the fove- 
reign. In the proceedings againft thofc who 
trefpaffed upon a foreft, a greater degree of re¬ 
gularity was introduced; and capital puniih- 
ments were, in all cafes, abolilhed. The inva- 
fions of private property, by eroding a royal 
foreft, except upon the dcmefiics of the crown, 
were prohibited ; and it was ordained that al! 
the lands belonging to particular perfons, which, 
from the reign of Henry the fecond, had been 
included within the boundaries, of a forefi:, 
iliould be d'tfaforejiedt and redored to the 
owner.* 

The long reign of Henry the third, from 
the feeble charader of that monarch, and from 
the injudicious, the inconftant, and the arbi¬ 
trary meafures whioh he purfued, according to 
the different favourites by whofe counfel he 
happened to be governed, was filled with in- 
furredions and diforders; and in the latter 
part of it, the rebellion, conduded by the dar¬ 
ing ambition^and great abilities of Simon 
MonlTort, the carl of Lciceftcr, had reduced 

See the Charter publHhed by Blackflooe. 

the 
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the fovercign to the moft defperate fituation, 
and threatened to deprive him of his crown; 
when his enemies were unexpededly and com¬ 
pletely defeated, by the intrepidity, fteadinefs, 
and good fortune of his fon Edward. During 
the courfc of thefe commotions, Henry, in or¬ 
der to appeafe his barons, granted, more than 
once, a renewal of the great charter, and the 
charter of the foreft. He alfo fwore, in the 
moft fbicmn manner, to preferve them invio¬ 
lable ; an oath to which, after he was relieved 
from the prefent embarraflment, he appears to 
have (hewn little regard. 

We may here take notice, though it falb 
beyond the period which we arc now confidcr- 
ing, that another folcmn confirmation of thefe 
charter was, afterwards obtained in the vigo¬ 
rous and fucccftful” reign of Edward the firft. 

1. When we take a view of thefe great 
tranfadions, and endeavour to eftimate the 
degree of attention which they merit, their 
number, their limilarity, and the long intervals 
of time at which they were procured, are cir- 
cumftances which .cannot be overlooked. Had 
one charter only been granted by the fovJleign, 
on a fingular occalion, it might well be fup- 

pofe4 
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pofed to have arifen from a concourfe of acci¬ 
dents, and from partial views. Inftead of ex- 
prefling the opinions entertained by the king 
and his people, concerning the rights of either, 
it might, in that cafe,'have been the effed of a 
mere cafual advantage, which the one party 
had gained over the other; and, fo far from 
difplaying the ordinary ftate of the government 
at that period, it might have exhibited the tri¬ 
umph and injuftice of a temporary ufurpation. 
But thofe important llipulations, not to men¬ 
tion the frequent confirmations of them in a 
later period, were begun and repeated under 
the reigns of fix different monarchs, compre¬ 
hending a courfc of about two hundred years; 
they were made with princes of extremely dif¬ 
ferent charaders, and in very oppofite fitua- 
tions; and though, by the infertion of different 
articles, thofe deeds were gradually e^anded, 
and accommodated to the circumflahces of 
the times, yet their main objed continued in¬ 
variably the fame; to limit thofe abufb of pre¬ 
rogative, which, from the advancement of the 
feudal fyflcm, and from the nature of the mo¬ 
narch, were moft likely to be committed. 
Taking thofe charters, therefore, in connexion 

with 
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v;ith one another, they &em to declare, in « 
clear and unequivocal manner, the general and 
permanent ienie of the natimi, with refpe<ft to 
the rights of the crown; and they afeertain, 
by exprefs and 'pofitive agreement between the 
king and his fub]ed:8, thofe terms of fubmiilion 
to the chief magiftrale, which, in moft other 
governments, arc no otherwife explained than 
by long ulage, and which have therefore re¬ 
mained in a ^te of uncertainty and fluctua¬ 
tion. 

2. It feems to be a common opinion, that, 
by thefe charters, the crown was deprived of 
many of thofe powers which had been aflumed 
by William the conqi^ror, or by his fon Wil¬ 
liam Kufus, and the confeitution was brought 
nearer to that equal balance^ which it had 
maintained under the dire^lion of the Saxon 
princes. In particular, by the charter of king 
John (f8r the preceding charters have been in 
a great meafure overlooked) it has always been 
fuppofed that the bounds of the prerogative 
were greatly limited. But upon examination 
it will be found, that this opinion is contrary 
to the real ftate of the faft. During the whole 
period which we are now confidering; that is, 

from 
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from the Norman conqueft to the time of Ed¬ 
ward the firft; while the batons were exert¬ 
ing themfelvcs with fo much vigour, and with 
fo much apparent fuceef^ in lefttainlng the 
powers of the crown, thofc powers were, not- 
withftanding, continually advancing; and the 
repeated concelEons made by the foyereign, 
had no farther effect than to prevent his autho¬ 
rity from increafmg fo rapidly as it might other- 
wife have done. For a proof of this we cao 
appeal to no better authority than that of the 
charters themfelves; from which, if examined 
according'to their dates, it will appear, that 
the nobility were daily becoming more mode¬ 
rate in their claims; and that they fubmitted* 
in reality, to a gradual extenfion of the prero¬ 
gative} though, by more numerous regulations# 
they endeavoured to avoid the wanton abufos 
<)fit. Thus, by the great charter of Henry 
the third# the powers of the crown arc left 
limited than by the charter of king Johnj 
and by this laft the crown vaflals abandoned 
fome important privileges with which they 
'vere invefted by the charter of Henry thd 
firft. 

In the tharter of Henry the firft, ihe hicU 

d<Ht 
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dtnt of wardjhip, the fcvereft and moft oppref* 
five of all the feudal incidents, is relinquilhed 
by the fovereign; and the heirs of a vaffal being 
thus allowed to continue the poffelRon of the 
fief, during their minority, that is, at a period 
when they could not perform the feudal fer* 
vice, were in a great mcafure reftored to that 
allodial property which, before the Norman 
conquefi;, their predcceflbrs had enjoyed. But, 
ip the reign of king John, the incident of ward- 
ihip had taken fuch root, that the crown vafials 
no longer thought of difputing the continuance 
of it; but were fatisfied with procuring fome 
regulations to preveht abufes in making it 
cffedual. From this period, therefore, the 
nobles muft be underftood to acknowledge that 
they had no other claim to the enjoyment of 
their ellates than as a confideration for the per¬ 
formance of military fervicc* 

According to the charter of Henry the firft, 
the incident of munidge extended no farther 
than to prevent the crown vaflals from marry¬ 
ing any woman, with whofc family the fupe* 
rior was at variance; a reftriftion which was 
not likely to be very oppreflive, and which was 
in fome degree neceflaty for maintaining the 

public 
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public tranquillity. But in the time of king 
John this incident had been fo much enlarged, 
as to imply a right in the fupcrior to prohibit 
his vaffals from marrying without his con(ent, 
and even to require that they fhould marry any 
woman whom he.prefented to them. In the 
charter of that prince, therefore, it is provided, 
that the heirs of a vaflal fliali be manied with¬ 
out difparagement, that is, they (hall not be re¬ 
quired to contrail unfuitable alliances; and, to 
fecure th?m from impofition or undue influr 
ence, in a matter of this kind, it is farther fti- 
pulated, that before they contraft any marriage 
their neareft relations lhall be informed of it. 

The charter of king John may, on the other 
hand, be compared with that of Henry the 
third, in relation to aids and feuiages, a fort of 
indirect taxes, from which a confiderable part 
of the crown revenue was derived. By the 
charter of John, the cxclufive power of impof- 
ing thofe duties is committed to parliament; 
but that of Henry the third is entirely lilent 
upon this point; and leaves the monarch under 
no reftraint in imp&fing fuch burdens by virtue 
of his own prerogative. It is true, that the 
former limitation upon this part of the prero¬ 
gative 
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gative was afterwards renewed in the reign df 
Edward the firft.* 

What I have obferved concerning the varia¬ 
tions in the feries of great charters, does not 
ieem applicable to the kws of the fored. l^he 
violations of private propertyj committed in 
this refped by WHlkun the drft, and his fuc- 
cc^rsi were too notorious to be ferioufly de¬ 
fended; and therefore, notwithftanding the 
general progrefs of monarchy, it was thought 
neceiTary to remove thefe abufes, and to guard 
a^inft them for the future. 

3. Whoever enquires into the circumdanCts 
in which thefe great charters were procured, 
and into the general ftatc of the country at that 
time, will eahly fee that the parties concerned 
in them were not aftuated by the moft.liberal 
principles; and that it was not fo much their 
intention to fccurc the liberties of the people 
at large, as to eftablilh the privileges of a few 
individuals. A great tyrant on the one fide, 
and a fct of petty tyrants on the other, feem to 
have divided the kingdom; and the great body 
of the people, difregarded and opprefled on all 
hands, were bpholdcn for any privileges be- 

34 £dw. I. fiat. 4 . v*->AUb 25 Edw. I. 2, 5, 6 . 

flowed 
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flowed upon them, to the jealoufy of their 
mailers; who, by limiting the authority of each 
other over their dependants, produced a recipro¬ 
cal diminution of their power. But though the 
freedom of the common people was not in¬ 
tended in thofe charters, it was eventually fe- 
cured to them; for when the peafantry, and 
other perfons of low rank, were afterwards 
enabled, by their induftry, and by the progrefs 
of arts, to emer^ from their inferior and fen'ile 
condition, and to acquire opulence, they were 
gradually admitted to the exercife of the fame 
privileges which had been claimed by men of 
independent fortunes; and found themfclves 
entitled, of courlc, to tlie benefit of that free 
government w hich was already eftabliflicd. The 
limitations of arbitrary power, w hich had been 
calculated chiefly to promote the intereft of the 
nobles, were thus, by a change ofcircumftances, 
rendered equally advantageous to the whole 
community as if they had originally proceeded 
from the moft exalted fpirit of patriotifm. 

When the commons, in a later period, were 
difpofed to make farther exertions, for fccuring 
their natural rights, and for extending the blef- 
fings of civil liberty, they found it a Angular 

VOL. n. o advantage 
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advantage to have an ancient written record, 
which had received the fandlion of pafl: ages, 
and to which they could appeal for afeertaining 
the boundaries of the prerogative. This gave 
weight and authority to their meafures; afford¬ 
ed a clue to dircdl them in the mazes of poli¬ 
tical fpeculation; and encouraged them to pro¬ 
ceed with boldnefs in completing a plan, the 
utility of which had already been put to the teft 
of experience.'^ The regulations, indeed, of this 
old canon, agreeable to the fimplicity of the 
times, were often too vague and general to an- 
fwer the purpofes of regular government but, 
as their aim and tendency were fufficicntly ap¬ 
parent, it was not difficult, by a proper com¬ 
mentary, to beftow upon them fuch expanlion 
and accommodation as might render them ap¬ 
plicable to the circumftances of an opulent and 
poliflied nation. 


CHAP. 
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CHAP. li. 

tn what Manner the Changes produced in the 
Reign of William the Conqueror ajfedled the 
State of the national Council. 

I ’HE changes in the ftate of landed pro- 
perty, arifing from the completion of the 
feudal lyftem, in the reign of William the firft, 
were neceflarily attended with correfpondent 
alterations in the conftitution and powers of 
the national council. The Saxon Wittenage- 
mote was compofed of the allodial proprietors 
of land ; the only fet of men poffeffed of that 
independence which could create a right of in¬ 
terfering in the adminlftration of public affairs. 
The number of thcfe, having been originally 
very great, was gradually diminlflied, according 
as individuals were induced, from prudential 
confiderations, to refign their allodial property, 
and to hold their eftates of fome feudal fuperior. 
But in the reign of William the conqueror, 
when the moft powerful of the nobility, thofe 
who alone had hitherto retained their allodial 
property, became at iaft the immediate vaffals 

G 2 ai 
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of the crown, the ancient Wittenagemote was 
of courfc annihilated; lince there no longer 
exifted any perfon of the rank and charader 
which had been deemed cflcntial to the mem¬ 
bers of that affembly. 

As, during the government of the Anglo- 
Saxon princes, every feudal fuperior had a court, 
compofed of his vaifals, by whofe affiftance he 
decided the law-fuits and regulated the police 
of his barony; fo the king, confidercd in the 
fame capacity, had likewife a private baron- 
court, conftituted in the fame manner, and in- 
veiled with fimilar powers. In that period, 
however, the former of thefe courts, being held 
by allodial proprietors, acknowledging no far¬ 
ther fubjeftion to the king than as chief ma- 
giilratc of the community, were totally inde¬ 
pendent of the latter. But in the reign of 
William the conqueror, when the whole of 
the nolwlity became vaifals of the crown, they 
were incorporated in the king’s baron-court, 
and the jurifdi<ftion which they exercifed in 
their own demefne was rendered fubordinate to 
that of the king as their paramount fuperior. 
The fcvcral diilritfts, which had formerly been 
divided into fo many independent lordihips, 

were 
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were now united in one great barony, under 
the fovereign; and his baron-court affumed, of 
conrcqucncc, a jurifdiftion and authority over 
the whole kingdom. Thus, upon the extinc¬ 
tion of the Wittenagemotc, there came to be 
✓ ^ 

fubftituted, in place of it, another court or 
meeting, fimilar to tbe former, and calculated 
for the fame purpofes, though conftituted in a 
manner fomewhat different. To this meeting, 
as the Norman or French language was now 
finfionable in England, and even employed in 
public deeds and legal proceedings, the name 
oiparliament vizs g\\cn\ as the meeting itfclf 
correfponded, not only to the affembly known 
by the fame appellation in France, but to the 
national council of all thofc European countries 
in which the feudal fyftcm had attained the 
icimc degree of advancement*. 

The Englifh parliament, though its mem¬ 
bers appeared under a different defeription, 

■ It his been alleged, that the name of parliament 
Was bestowed upon the English national council even in 
'he reign of Edward the confessor, at which time the 
1 tench language began to be fashionable in England.—Dis- 
tourse on the English government, published by Natlianiel 
bacon. 

G 3 comprehended^ 
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comprehended in reality the fame clafs of peot 
pie who had been members of the ancient 
Wittenagemote. It was compofed of all the 
immediate vaflals of the crown; including the 
dignified clergy, and the nobility, whether of 
Englifli or of French extradion. I'he wealth 
of thefe perfons, from the fucceffivc accumu¬ 
lations of property before, and in the reign of 
William the conqueror, muft have been pro¬ 
digious. From the furvey in doomfday-book 
it appears, that, about the end of William’s 
reign, the immediate vaflals of the crown wer« 
in all about fix hundred: fo inconfiderable was 
the number of baronies, whether in the hands 
of laymen or ecclefiaftics, into which the whole 
territory of England, cxclufive of Wales, and 
the three northern counties, and exclusive of 
the royal demefnes, had been diftributed*. 

Notwith- 

• The sqiarate baronies in the different counties, in¬ 
cluding the lands in the crown demesne, amount in all to 
1462. But as the same persons were often possessed of 
estates in many diffcicnt counties, it is a matter of some la¬ 
bour to distinguish the exact number of separate proprietors. 
For example, the kin,; himself held lands in every county 
except Shropshire.—Comts Moritoniensis possessed ba¬ 


ronies 



THEIR EFFECTS UPON PARLIAMENT. 87 

'Notwithftanding the valTalagc into which 
the barons had been reduced, their influence 
was but little impaired; and, though changed 
in outward appearance, they continued to 
maintain that authority which great landed 
eftates will always procure. By the nature of 
their tenures, their property was not rendered 


ronies in 20 counties.—Comes Eustachius, in 11.—Comes 
Rogcrius, in 13.—Willclmus cle Warenna, in 12.—EJ- 
wardus Sarisberiensis, in y.—Willchnus filius Ansculfi, in 
II.—Ilunfridus Camerarius, in 9 —Comes Alanus, in 11, 
—Comes Hugo, in 21.—Ernulfiis de- Hesding, in 10.— 
R.idulphus do Mortemer, in 13.—Episcopus Cantuarensis, 
in 8.—Episcopus Raiocensis, in 17.—Episcopus Wentoni- 
uisis in II.—Abbatca Westmonastcrii, in 14.—Episcopus 
i.iiicokensis, in 9. 

A.^tcr a pretty accurate scrutiny, it is believed the sepa- 
r.itc crown-vassals, recorded in doomsday-book, arc not 
above 605, thougli they may possibly be one or two below 
tint number. Of these, the ecclesiastical vassals, including 
flic ditlcrcnt sorts of religious societies, amount to about 
I It is to be observed, however, that some of these ap- 
jKar to have belonged to Normandy, thoqgh they possessed 
l.inds in England. 

It is evident that the power and influence of the crownT 
vassals, in the reign of William the conqueror, must have 
Ix cn great in p."oportioii to the smallness of their number, 
ar.d the vast extent of their property. 
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wore precarious than formerly; but merely 
fubjedcd to certain burdens or exa<ftions in 
favour of the king. As vaifals of the crown, 
their dependence upon it was even fllghtcr 
than that of the inferior hereditary vaflals upon 
their immediate fuperior; and from their 
number, their diftance, and their vaft opulence, 
the king was lels able to retain them in fub- 
jedion. Standing frequently in need of theif 
fupport and affiftance, he found it highly ex¬ 
pedient to avoid-their difpleafure, to confult 
them in matters of a public nature, and to 
proceed with their approbation. In their new 
capacity, therefore, they ftill alTumcd the pri¬ 
vilege of controlling the abufes of admini- 
ftration; and in direding the great machine 
of government, their power was little inferior 
to that which had formerly been polTcflcd by 
the Wittenagemote*. 

The 

• That parliamentP were frequently held by William the 
conqueror, and by his son William Rufus, as well as by 
the succeeding raonarchs, is indisputable. In the fourth 
year of William the conqueror, the laws of Edward the 
confessor were confirmed by a great national council. 
[R. Ilovedcn. Annal. Also Selden, Spicilegium in 

Eadmerum-} 
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The power of declaring peace and war was 
from this time', indeed, regarded as a branch of 
the royal prerogative. It was a principle in- 
feparably connefted with the feudal polity, 

Eadmerum.] It is doubtful whether this was the same 
parliament which confirmed the collection of Edward the 
Confessor’s laws, preserved by Ingulphus, the abbot of 
Croyland, and secretary to William the First. Selden, 
ibid.—Another parliament was held in 1070, for termi¬ 
nating a dispute between the archbishop of York and the 
bishop of Worcester.—Coram rege et dorobunix archiepiseop. 
Lanfranco, et episcopis ahbatibus, coniitibus, et primatibus, totius 
/Inglia. Dr Brady’s Tracts.—Another parliament is men¬ 
tioned in 1084, for changing the canons of Durham into 
Monks— Preesentihus omnibus episcopis et haronibus meis. Ibid. 
—See also in the same author, the instances of national 
councils convened by William iiufus. 

The whole territory of England not having been united 
as the feudal barony of the king, till near the end of the 
Conqueror’s reign, his parliumcnt or baron-court could not, 
before this period, be properly invested with an authority 
over the whole kingdom. It is probable, however, that 
this circumstance was overlooked ; and that, as a great part 
of the nobility, soon after the conquest, were become vassals 
of the crown, they were called, in that capacity, to the 
national council j while others, who still retained their 
allodial property, might be willing perhaps, without re¬ 
garding the difference of their situation, to join in the de¬ 
liberations of that assembly. 


that 
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that the vaifals of the king, as well as tho/e of 
every fubordinate baron, fhould be liable for 
military fcrvice to their liege lord, and Ihould 
be ready to attend him in the field whenever 
he chofe to call upon them. To determine 
the particular quarrels in which he fhould 
engage, and the military enterprifes which 
he Ihould undertake, was his province, not 
theirs; and, provided their attendance was not 
more burdenfome than their duty required, it 
was underftood to be a matter of indifference 
to them, againft what enemy they fliould 
happen to be employed. The difcrctionary 
power, which came thus to be affumed by the 
king, as the great feudal fuperior of the king¬ 
dom, was, at the fame time, I'upportcd by the 
confidcration of its expediency. During the 
numerous invafions cuftomary in the feudal 
times, it w'as necefl'ary, upon any fudden 
emergency, that the leader of a barony fliould 
take his mcafurcs upon the fpot; and that 
without confulting his vaffals, he Ihould pro¬ 
ceed to repel the enemy by force of arms. To 
call a council, in fuch a cafe, would be to lofe 
the critical moment; to waftc, in deliberation, 
the proper feafon for aclion; and, for the fake 

of 
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of a pundllio, to involve the whole community 
in utter deftrudion. 

This may be accounted the chief difference 
between the Anglo-Saxon and the Anglo- 
Norman government. In the former, the 
power of making peace and war was invariably 
pofTeffed by the Wittenagemote, and was re¬ 
garded as infeparablc from the allodial condi¬ 
tion of its members. In the latter, it was 
transferred to the fovereign: and this branch 
of the feudal fyftem, which was accommo¬ 
dated, perhaps, to the depredations and inter¬ 
nal commotions prevalent in that rude period, 
has remained in alter ages, when, from a total 
change of manners, the circumftanccs, by 
which it was recommended, have no longer 
any exiftence. 

The legiflative power was viewed in a dif-r 
ferent light. New regulations generally took 
their origin from a complaint of grievances, 
made to the fovereign, the great executor of 
the law, and accompanied vs'ith a requeft, that, 
in the future adminiftration of government, 
they might be redreffed. The privilege of 
preferring fuch petitions, or at Icaft that ot dc- 

luaiiding 
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manding a pofitive anfwer to them from the 
Sovereign, was anciently appropriated to the 
Wittenagemote; and, upon the diflblution of 
that affcmbly, was devolved upon the Anglo- 
Norman parliament. In every fubordinate 
barony into which the kingdom was divided, 
the yaflals cxercifcd a fimilar privilege with 
refped to the condudt of their own fuperior. 
A public ftatutc was, according to this prac¬ 
tice, a fort of padlion or agreement between 
the king and his vaffals, by which, at their 
dcfire, he promifed to obferve a certain rule of 
condud; and in which, therefore, the confent 
of both was clearly implied. No fuch rule 
was ever thought of w ithout the previous re- 
queft of parliament, nor was it ever cIFedual 
to bind the parties, unlefs the fovereign acceded 
to the propofal. 

The fupreme diftribution of juftice w'as 
hkewife a matter of fuch confequence as to re¬ 
quire the intcrpofitlon of the crown - vaffals; 
and therefore conffituted another privilege of 
the Anglo-Norman Parliament. How this 
branch of buiinefs came, in ordinary cafes, to 
^ devolved upon an inferior court, with rc- 

fervation 
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Nervation of an ultimate controlling power in 
the parliament, wiU be the fubjed of a fcpa- 
rate inquiry. 

Taxation is properly a branch of the legis¬ 
lative power; fmee every rule that is made, 
w ith refped to the payment of taxes, is a law 
-which direds and limits the future admini- 
ftration of government. This branch of Ic- 
giflation is in itfelf of greater importance, and 
it is more likely to be abufed, than any other; 
bccaufe every member in the community has 
an intereft to avoid all public bargains, and to 
roll them over upon his neighbours; while the 
chief executive officer, or whoever has the 
management and difpofal of the revenue, is 
interefted to fqueeze as much as he can from 
tlie people. Wc may eafily fuppofe, therefore, 
that as the vaffals of the crown, after the Nor¬ 
man conqueft, affiimcd the ordinary cxercife of 
the legiflative power, they would not be dif- 
pofed to relinquifli that peculiar branch of 
it, which confided in the impofition of taxes; 
and there is, accordingly, no rcafon to doubt, 
that, as far as it could cxift in that period, the 
power of taxation was immediately transferred 

from 



96 CHilKGES IN WILL 1 AM*S 

payment, which might, at the fame time, yield 
more profit to the crown. Of this payment 
the extent was originally fixed, like that of the 
feutage, by an agreement in each cafe between 
the parties. 

Talliagcs were paid, in like manner, by the 
inhabitants of towns in the king’s demefne. 
As the king protecJled his boroughs, and be- 
ftowed upon them various privileges, with re- 
fpedl to their manufaftures, fo he levied from 
them fuch tolls and duties as they were able to 
bear. According as thofc communities be¬ 
came opulent and flourilhing, their duties were 
multiplied, and rendered more troublefome and 
vexatijus; from which it was at length found 
convenient that they fiiould be converted into 
a regular pecuniary afleflment*. 

The trade of the country, however incon- 
fidqrablc, became abb the means of procuring 
fome revenue to the fovereign. Perfons en¬ 
gaged in this employment, (landing in need of 
the proteftion of government, and being alfo 
frequently deftitute of convenicncies for tranf- 

• The name of talliage is frequently extended to every 
pecuniary contribution levied by the superior from his 
Vassals. 
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porting and vending their goods, were not only 
protcdled, but even fometimes provided with 
warchoufes, and with meafures and weights, 
by the king; who, in return, demanded from 
them, either a part of their commodity, or 
fomc other payment fuited to the nature of the 
benefit which they had received. A fimilar 
payment was demanded by the king upon the 
pafTage of goods from one pdrt of the kingdom 
to another. To the duties which came thus 
to be eftabliflied by long ufage, was given the 
appellation of cufloms. Having arifen from the 
demands of one party, and the acquiefcence of 
the other, they were in reality founded upon 
a fort of ftipulation or mutual agreement. 

When all thefe branches of revenue proved 
inlufficient, the king upon any extraordinary 
exigence applied for an aid, or general contri¬ 
bution from his vaflals. We find that aids arc 
enumerated among the feudal incidents; but, 
exclufive of the three cafes formerly mentioned, 
whatever was contributed in this manner, ap¬ 
pears to have been regarded in the light of a 
free gift; and, according to this view, came 
afterwards to be denominated a benevolence. 
Though none of thofe duties, which were 
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levied by the exprefs or implied confent of 
parties, could with propriety be conlidered as 
taxes, they became in reality the fource of much 
oppreffion and injufticc. It was dangerous to 
refufe the fovereign, even when he demanded 
a thing to which he had no right. It was dif¬ 
ficult to make an equal bargain with a perlbn 
fo greatly fuperior in power and influence. 
By adhering ftridly to their privileges, and by 
incurring the refentment of the king, the peo¬ 
ple fubjeded to thofe impofitions might be 
utterly ruined; and were, on every occafion, 
likely to lofe much more than the value of 
what was demanded from them. When the 
abufes, however, of which the crown was guilty 
in relation to thefe exadions, had rifen to a cer¬ 
tain height, they became the fubjed of general 
complaint, and attraded the notice of the le- 
giflature. Scutages, payable by the military 
vaflTals of the crown, came to be fixed by par¬ 
liament, of which thofe valTals were members. 
After the foccage tenants and the burgefles had 
acquired a degree of opulence, the fame rule 
was extended to the hydages, and talliages, 
levied from thofe two orders of men. The aids, 
demanded promifeuoufly from all the difibrent 

forts 



THBIK EFFECTS UPON PARLIAMENT. 99 

forts of crown vaffals, came to be regulated by 
the fame authority*. The cuftoms, originally 
of little importance, were, by the gradual ex- 
tenfion of trade, and the incrcafing demands of 
the crown, brought likewife into public view, 
and acquired fuch magnitude as to occafion 
the interpofition of parliament. By a ftatutc 
in the reign of Edward the firft, it is provided 
that thofe duties lhall not be levied without 
the “ common aflent of the realm 

With rcfpe(J!l to the manner of convening 
the national council, it was not immediately 
varied by the Norman conqueft. The parlia¬ 
ment, from the acceffion of William the Firft, 
was held, like the Wittenagemote in the Saxon 
times, either according to ancient ufage, at the 
three ftated feftivals of Chriftmas, Eiafter, and 
Whitfuntide, or, upon particular exigencies, by 
virtue of a fummons from the king. By de¬ 
grees, however, the occafional meetings ex¬ 
tended the fubje<Ss of their deliberation; while, 

* With regard to aids, and scutages, this provision is 
made in the charter of king John, § 12. The statutes 25 
Edward I. c. 5, 6. and 34 Edward I. contain the same re¬ 
gulation with respect to aids and talliages. 
t 25 Edw. L c. 7. 
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on the other hand, the regular cuftomary af- 
iemblies were frequently prevented by the dif- 
orderly ftate of the country. In the war be¬ 
tween the emprefs Matilda and king Stephen, 
they met with great interruptions, and from 
the beginning of the convulfions in the reign 
of king John, were entirely difeontinued. The 
power of calling parliaments, and confequently 
of putting a negative upon its meetings, was 
thus in all cafes devolved upon the fovercign*. 

From thefc particulars, it is evident, that the 
Englifti monarchs, after the Norman conqueft, 
were far from poffeffing an abfolute authority; 
and that the conftitution, notwithftanding the 
recent exaltation of the crown, ftill retained a 
confiderable proportion of the preceding arifto- 
cracy. As the national council, compofed of 
the nobility or great proprietors of land, was 
invefted with the legiflative power, including 
that of impofing taxes, and with the power of 
diftributing jufticein the laft refort, it enjoyed, 
of courfe, the right of controlling and direding 
the fovereign in the moft important parts of 
adminiftration. 


Gurdon’s History of Parliament. 
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From the ftate of the revenue, indeed, in 
that period, the executive power was under left 
reftraint from the legiflature than it has become 
in later ages. As the king had feldom occa- 
fion to folicit a fupply from parliament, he was 
the lefs liable to be queftioned about the dif- 
pofal of his income. The people, who gave 
nothing to the public magiftrate for defraying 
the expence of government, had but little in¬ 
citement or pretence, either to find fault with 
his oeconomy, or to require a ftri<ft account of 
his management. He managed the revenue 
of the kingdom, as other individuals were ac- 
cuftomed to manage their own eftates; and the 
idea of a public officer, or magiftrate, was apt 
to be funk in that of an ordinary proprietor, to 
whom the crown, and the revenues conneded 
with it, have been tranfmitted like a private 
inheritance. 

It muft at the fame time be admitted, that 
abufes in the exercife of the executive power 
were then extremely frequent, and were often 
fuftered to paft without animadvcrfion or no¬ 
tice. The Icgiflature had too little experience, 
to provide regulations for preventing the nu- 
tnerous inftances of malveriation in office that 
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were likely to occur; judicial eilabliihments 
had not yet attained fuch perfedion as might 
enable them with quickne/s to punilh the fe- 
veral violations of jufticc; nor had long ufage 
eftabliflicd thofc equitable maxims of govern¬ 
ment, which afe the common efFcds of po- 
liflied manners, and which often fupply the 
place of pofitive inftitutions. The condud of 
the fovercign, therefore, and even that of in¬ 
ferior officers, in the ordinary courfc of admi- 
tiUlration, was in a great meafure diferetionary; 
and was no otherwife retrained, than by the 
fear of exciting general clamour and diflurb- 
ance. But individuals might fuftain much 
oppreffion before their complaints were likely 
to excite attention, and might be difpofed, 
from, prudential confiderations, tofubmit to 
many injuries and inconvcniencies, rather than 
contend againft the whole force of the crown. 
In this diforderly date of focicty, peribns who 
preferred any requeft to the king, or who had 
even any claim of right, in which his intcreft 
was concerned, were commonly induced to 
Iccurc his favour by a prefent, or, if you will, 
by a bribe. A numerous lift of thofe preienta, 
which were made to the fovereign, in order to 

procure 
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procure what was barely juHice, has been 
colleded by different authors, with a view of 
demonflrating the defjwtical nature of the 
Anglo-Norman government. But thefc in- 
ftanccs tend only to prove the frequency of 
abufes, from the want of a regular polity, ex¬ 
tending to all the departments of adminiftra- 
tion. They fhew that the government was 
rude and imperfed:, and therefore in many cafes 
arbitrary; not that it was an abfolutc mo¬ 
narchy : that the national council was negligent 
and unfkilful in reftraining diforders; not that 
it was deftitute of authority to limit the pre¬ 
rogative. This is what happens in the infancy of 
every political fyftem, whatever be the peculiar 
plan upon which it is formed. The llrong 
find themfelves often at liberty to opprels the 
weak ; perfons of inferior flation are therefore 
obliged to fliclter themfelves under the wings 
of a fuperior; and are glad to obtain, by folici- 
tation or bribery, the quiet exercife of thofe 
rights which they arc unable to rnaintain by 
any other means. 

What puts this obfervation in a clear light 
IS, that the abufes of the executive power, 
w hich were io frequent in the early periods of 

u 4 the 
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the Englifh conftitution, have fincc been re¬ 
moved by the gradual improvement of arts, 
and the correfpondent progrefs of manners, 
without any confidcrable change in the diftri- 
bution of the great powers of government. 
The outlines of the Englifli conftitution are 
not very different, at this day, from what they 
were m the reign of William the Conqueror; 
but the powers which were then univerfally 
acknowledged, have been fince more minutely 
applied to the detail of adminiftration; and the 
variations, that have occurred in the modes of 
living, and in the condition of individuals, have 
been gradually accommodated to the fpirit of 
the old inilitutions. The experience of the 
nation has led them to fill up the pidure, of 
which a rude iketch was delineated in that 
early period. 


CHAP. 
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CHAP. III. 

Of the ordinary Courts of Juflice after the Nor¬ 
man Conqneji. 

T he diftributlon of juftice, in the laft re¬ 
tort, was not the moft brilliant or con- 
fpicuous, ♦i^ough it was, undoubtedly, one of 
the moll ufete! departments belonging to the 
national council. During the latter part of 
the c'nglo-Saxon government, this branch 
of bufinefs was commonly devolved upon 
occafional meetings of the Wittenagemote; 
which being called for difeuffing matters of 
inferior concern, were fcldom attended by any 
other members than fuch as happened, at the 
time, to be retained about the king’s perfon. 
But| after the Norman conqueft, the changes 
which have been mentioned in the ftate of the 
country, contributed to produce farther alter¬ 
ations in the judicial ellabliflimcnts ; and par¬ 
ticularly, to diveft more entirely the public 
aflembly of the ordinary cognizance of law- 
fuits. By the completion of the feudal fyftcm 
in France, the adminillration of juftice in that 

country 
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country attained a degree of regularity which 
was formerly unknown; and upon the ac- 
ceflion of William the Firft, to the Englifh 
throne, the improvements in this branch of 
policy, which had been extended to Normandy, 
at that time a part of the French dominions, 
were gradually introduced into Britain. As 
the feveral diliirids of the kingdom, which had 
formerly been diftrafted by the feuds of their 
independent leaders, came now to be united 
under the feudal fuperiorlty of the crown, the 
decifion of private quarrels by the fword was 
more effcdually reftrained ; while the vigour 
and influence, poflefTcd by the two firfl princes 
of the Norman race, co-operated with the 
natural progrefs of fociety in bringing the 
differences among all the inhabitants under the 
determination of the magiftrate. From the 
confequent multiplication of appeals to par¬ 
liament, the members of that aflcmbly became 
daily lefs difpofed to execute this part of their 
duty; at the fame time that, from the increafmg 
authority of the crown, their attendance was 
rendered proportionably lefs ncceflary. The 
Dumber of crown-vafTals, convened on fuch 
occafions, was therefore gradually diminiihed; 

the 
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the abfcnce of others was more and more over¬ 
looked ; and at length there was formed, out 
of parliament, a regular tribunal, lot the foie 
purpofe of deciding law-fuits, and compofed of 
an arbitrary number of thofe perfons who fat 
in the greater affcmbly. The great officers of 
the crown, being always upon the Ipot, when¬ 
ever a meeting of this kind was called, became 
its ordinary conftituent members; and to thefc 
were added by the king particular perfons, w’ho, 
from their knowledge of law, or experience in 
bufinefs, were thought qualified to affift in the 
inferior departments of office 

This 

• Account of this tribunal in Madox’s History of Ex¬ 
chequer. The great officers of the king’s court arc made 
by this author to be sCTcn in number, i. The chief jus* 
ticier. 2. The constable. 3. The mareschall. 4. The 
seneschall or dapifer. 5. The chamberlain. < 5 . The chan¬ 
cellor. 7. 1 he treasurer. Of these the chief justicier was 
originally the seneschal or high-steward. But when the 
primitive’ high-steward, who had been the chief officer of 
the family, came to be possessed of great ministerial powers 
over the whole kingdom, a deputy was appointed tp manage 
the affairs of the household, who acquiring high rank and 
authority, received the appellation of seneschall, or steward 
the household, as the other was called the steward of the 
^!»gdom, Hie subordinate appointment of a steward of 

the 
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This court, from the place In which it was 
commonly held, received the appellation of the 
aula regis. In its conftitution and origin, it 
correfponded exadlly with the cour de roy, 
which, after the acceflTion of Hugh Capet, 
was gradually formed out of the ancient par¬ 
liament of France; and with the aulic council^ 
which, after the time of Otho the Great, arofc, 
in like manner, out of the diet pf the German 


the household, or comes palaiiiy is also to be found in France, 
Germany, and other feudal countries. 

The office of constable, or chief groom, had come in 
England, as well as upon the continent, to be divided into 
two branches, that of the constable and marshal; or of 
the groom and the smith, or farrier. 

The seneschal and dapifer ought, in all probability, to 
have been distinguished; as in France, and of course in 
Normandy, the offices of steward, wd butler, or cup-bearer, 
had been long separated. 

The treasurer is supposed to have been originally the 
deputy of the high-steward.—Bqt in later times was more 
probably that of the chamberlain, who cape to have the 
principal charge of the revenue. 

Sec an account of the rank and employment of th?sc 
officers, in that branch of the king’s court which had the 
management of the revenue, in the Dialogue de Seacariot 
published by Madox, hrum the Hack and the red books of 
Exchequer. 


empire 
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empire. In Scotland we meet with a court of 
the fame nature ; and there is reafon to believe 
that, in every European kingdom of confider- 
able extent, the progrefs of the feudal iyftcm 
gave rife to a fimilar inftitution. In all thcfc 
countries, as well as in England, it appears 
probable, that this tribunal was detached from 
the national council by connivance rather than 
by any pofitive appointment; from a difpofi- 
tion in the people to confult their own eafc 
and conveniency, more than from any defign 
upon the part of the crown to limit their pri¬ 
vileges; in Ihort, from no preconceived plan 
of altering the conftitution, but from a natural 
and obvious accommodation tp the circum- 
ftances of the community ; and from an im¬ 
mediate profpedl of advantage, by facilitating 
the diftribution of juftice. As this tribunal, 
therefore, has been formed in a How and 
gradual manner, it feems difficult, in any of 
the countries above-mentioned, to afeertain 
tile precife date of its formation. In England, 
the inftitution of the aula rep is is commonly 
aferibed to William the Conqueror; but this 
muft be underftood with relation to the firft 
appearance of that court, as diftinft from the 

greater 
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greater meeting of parliament, and not v?ith 
refped to the fubfequcnt variations and im¬ 
provements which preceded its complete cfta- 
bli^hment. 

Tnis court was held by the Ehglilh monarchs, 
not only in their moft ufual place of refidence, 
but wherever they happened to be, when there 
was found occafion-for its interpofition. It 
had the fame extent of jurifdidion with 
parliament, out of which it had grown; and 
therefore obtained the cognizance of all ordi¬ 
nary law-fuits, whether civil, criminal, or 
iifcal. 

The king himfclf prefided in the aula regts, 
whenever he thought proper to fit there as a 
judge ; but the ordinary prefident of this court 
was the lord high fteward, the principal officer 
of the crown; who, in rank and authority, 
had rifen to be the fecond perfon in the king¬ 
dom ; and upon whom the king, when abfent 
from parliament, had likewife devolved the 
right of preiiding in that affcmbly *. 

* When the members of this court transacted dvil and 
criminal pleas, they sat in the hall of the king: when they 
acted as a court of revenue, they sat in the Exchequer. 
Dial de Scacario. Baron Gilbert’s Hist, of Chancery. 

For 
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For feme time after this tribunal had been 
feparated from the meetings of parliament, it 
ftill confifted of all the great officers of the 
crown; but according as, by the gradual cx- 
tcnfion of its authority, it had occafion to fit 
more frequently, the attendance even of the 
greater part of thefe members was rendered 
more ufclefs, as well as inconvenient; and 
therefore became the lefs regular. The king, 
at the fame time, acquiring higher notions of 
his own dignity, or finding himfelf more en¬ 
gaged in the other departments of government, 
ceafed alfo to exercife the ordinary fun<51ions of 
a judge; fo that the high fteward became in a 
manner the foie magiftrate of the aula regh ; 
and, from this moft confplcuous branch of 
power annexed to his office, was denominated 
the gr 

* That the grand justiciary of England was originally 
the high steward, appears indisputable, i. 'I’liat the high 
steward, or maire of the palace, in France, w.is anciently 
the officer of the crown who acquired the highest dignity 
and authority over the kingdom, is universally admitted, 
a* In Normandy a similar officer, appointed by the duke, 
appears to have been chief justiciar throughout the dutchy. 
See Coustumicr du Normandie. 3. From the black and 


and jujlictary 


While 
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While the judicial authority of parliament 
was thus delegated to another court, the king 
exercifed the chief parts of the executive power, 
by the alTiftance of a privy-councih compofed 

of 

red books of Exchequer, there is distinct evidence that 
Robert carl of Leicester, who, in the reign of Henry the 
Second, was the high steward, had alfo the office of grand 
juiticiary. Non solum ad scacarium verum per universum 
regnum PRESIDENT IS dignitatem obtinuit. The author of 
this account was a cotemporary, who says he saw the great 
officer whom he speaks of. 4. That the high steward had 
by his office the right of presiding over the king’s privy 
counsellors, and over all the officers and minifters of justice 
in the kingdom, appears also from an old manuscript, 
intitled, sit Seneschallus Anglut^ et quid ejus offamf 
quoted by Sir Robert Cotton and other antiquaries, whose 
researches upon this subject are preserved in Hearne’s Col- 
leflion.—Sec the facts collected by these authors—also 
Spelm. Gloss, v. Justiciarius Capitalis. 

It is true, that among the English histqrlans and anti¬ 
quaries there is some confusion in the accounts given of the 
persons who held the office of high steward and of jus¬ 
ticiary. This seems to have arisen partly from the diffi¬ 
culty of distinguishing the old high steward from his origi¬ 
nal deputy the steward of the household; and partly from 
the occasional appointments made by the sovereign of 
persons to preside in particular trials, who have been 
mistaken.for permanent justiciaries. This last seems to be 
the great source of error in Madox. 


That 
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of fuch barons as enjoyed bis particular favour 
and confidence. Sonne inftitutlon of this na¬ 
ture had probably exified, at leaft occafionally, 
during the reigns of the later Saxon princes; 
but, after the Norman conqueft, when the 
prerogative was confidcrahly exalted, the privy- 
council, of confequence, rofe in dignity, and 
its interpofitions became proportionably more 
cxtcnfive. The members of this meeting, it 
is probable, were nearly the fame perfons who, 
from their employment about the king's per* 
fon, had ufually been called to fit in the aula 
regh, after it came to be feparated from the 
greater meeting of parliament; and even when 
the king and his privy-counfcliors had devolved 
the ordinary bufmefs of that court upon a fmglo 
magiftrate, they ftill retained the cognizanep. 
of fuch extraordinary caufes, both civil andcri- 
minal, as more immediately excited their at¬ 
tention. Of the caufes which came, in this 
manner, to be determined by the king and his 

5 - That the high steward was dhcicntly the president 
over the king’s judges, and even of tlie high court of 
pariiatnent, is further confirmed the privilege pf that 
officer, when created, in later times, to preside iu the house 
•fiords. 


VOL. il. 
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privy-council, and were at length, by cuftom, 
appropriated to that court, there were three 
different forts. 

1. When a crime was committed, for the 
punifliment of which the common law had 
made no proper provifion, it was thought ex¬ 
pedient, that the criminal fliould not be per¬ 
mitted to efcape from juftice; but that he 
:fiiould be called before this extraordinary tri¬ 
bunal, and puniflicd according to the nature of 
his offence. Prom the meetings of the privy- 
council, which gave a decifion in fuch uncom¬ 
mon and fingular cafes, there ^as formed, in 
after times, a regular jurifdiftion, known by 
the name of the Jiar chamber*. 

From the nature of things, it was to be cx- 
pefted, that this jurifdiftion would foon de¬ 
generate into tyranny and oppreffion. The 
procedure of t^e court, as it related to matters 

• Concerning the origin of the name of star- chamber, 
and the oripnal nature of that court, sec Sir Thomas Smith 
de Repub. AngL—^Lamb. Arch.'—Blackstone’s Comment. 
—The nature of the jurisdiction anciently possessed Iqr the 
star chamber, may be conceived firom tbe sort of offences 
concerning which that court is directed to enquire, by the. 
statutes 3 Henry VII. c. i. and 21 Henry VIII. c. ao.„ 
See Coke’s Inst. 

in 
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in which no rule had been eilablilhed, was, of 
courTe, dlfcretionary and fiuduating: at the 
fame time that the caufcs which might come 
before it, under pretence of not being properly 
regulated by common law', were capable of 
being multiplied without end: not to mention, 
that, as the members of this court were cre¬ 
ated and removed at pleafure by the king, fo 
the decifions, whenever he chofe to interfere, 
depended entirely upon his will. Thcl'c ob- 
jcdions, however, to the jurifdiclion of the 
ftar-chamber, which appear fo well founded, 
and which, in a future period, occafioned the 
abolition of that court, were not likely to be 
fuggeftcd upon its firft eftablifliment, when its 
interpofitions, we may fuppofc, were few, and 
limited to caies of great neceility, and when 
the firoplicity of the age was more difpofcd to 
regard the immediate benefit arifing from any 
meafure, than to confider the diftant confe- 
quences of which, as a matter of precedent, it 
might poiiibly be produdive. 

2. In civil queftions, the rules of common 
law, which had been gradually eftablilhcd by ' 
judg« in order to avoid refledions, and to pre¬ 
vent inconliftcncy of condud, were fometimes 

12 found 
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found fo extremely defective as to lay the court 
urider the difagrecablc neceflity, either of rc- 
fufingjuftice to individuals, or of pronouncing 
an improper (jccifion. The king and his privy- 
council, upon the fame principle which led 
them to interfere in extraordinary crimes, were 
induced to hear the complaints of perfons who 
had fulfered injufticc from the rude and im- 
pcrfcd fyftem of jurilprudence adopted by the 
grand jufticiary; and to afford them relief b}' a 
dccifion according to confciencc or natural equi- 
ty. The interpofitions derived from this fource, 
becoming numerous, and being often attended 
with fomc difficulty, were put more immedi¬ 
ately under the direction of the qhancellor; 
who, as the king’s fccretary* was ufually a man 
of fome literature; and who, having het^ome 
the clerk, or keeper of the records of the aula 
regis, was particularly converfant in matters of 
law, and qualified to decide in fuch nice and 
intricate cafes. In whal manner the dccifions 
of this officer, who a<ffed at firff wl tn * the 
afliftance of a committee of privy-couitfellors, 

, gave rile to,tbcjurifdidlonof the court of clim- 
ctry, wil^ fall more properly to be coniiciercd 
hereaft( 


d. "When 
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3. When the Chriftian clergy had acquired 
an extcnfive authority and jurifdidion in the 
weftern part of Europe, wc find that, what¬ 
ever cenfure they may deferve for the intcrefted 
policy which they pradifed in other rcfpccls, 
they had the fingular merit of endeavouring 
c\ery where to reprefs the diforder and in- 
julllce arifing from the anarchy of the feudal 
times. The weak and dcfencclefs, who met 
with infult and opprelTion from every other 
quarter, found protedion from the church; 
and the caufes of widows and orphan'^, and of 
all perfons in circumftances of diftrefs*, whic h 
had been baniflicd from the barbarous tribunal 
of the lay-judges, procured a welcome recep¬ 
tion in the fpiritual court; where they were 
commonly examined with candour, and de¬ 
termined with impartiality. 

In imitation, as it fhould feem, of this 
ccclcfiaftical interpofition, the king of England 
took under his immediate protedion the caufes 
of fuch as, by reafon of their poverty, were 
unable to bear the expenfe of an ordinary law- 
fuit; and, lince no other court in the country 


• Perfona miferabilcs. 

1 3 
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cottld give the proper redreft, he encouraged 
thofe perfons to bring a petition or fupplication 
to the privy-council; w'hich decided their 
claims in a fummary manner, and without the 
forms obferved in the ordinary tribunals. Hence 
particular perfons being entrufted with this 
branch of bufineft, compofed at length a court 
of requfis, as it was called ; which, for a long 
time, had no warrant of ordinary jurifdidlion; 
but which, as the complaints that came before 
it could not be accurately defined, alTumed at 
length fo great powers as to render it unpopular, 
and, in the reign of Charles the firlb, to occa- 
fion its abolition*. 

The influence of that humanity, difplayed 
by the church, was not confined to England; 
but appears to have produced a fimilar inter- 
pofition in the government of other European 
countries. In France it was anciently the 
cuftom to prefent petitions or complaints to 
the king at the gate of his palace ; and, for the 
^urpofe of receiving and examining thefe, the 
king was early led to appoint certain perfons 
belonging to his houfhold. If any petition 

• Sir Tho. Smith de Repub. Anglor.—Blackstone’s 
Conuneot. 


was 
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was of too great confcquencc to be anfwcred 
immediately by thcfc commiffioners, they 
were direded to make a report of it to the 
king, and to require the attendance of the 
parties, in order that the caule might be heard 
and determined. The perfons appointed for 
the determination of fuch caules, who feem to 
have been members of the king’s privy-council, 
were called mai/ires des requejies de I'lwjlel du 
roy. Their number was increafed to fix, of 
which the one half were ecclefiailics; and they 
feem at length to have been formed into a 
feparate court, under the name of the chamber 
of requ^s*. 

The inftitution of the aula regis, or court of 
the grand jufticiary, was a natural, and a very 
great improvement in the lyftem of judicial 
policy. The great national council could not 
be very frequently convened, and its dccifions, 
therefore, efpecially in matters of private pro¬ 
perty, were not eafily procured. But the 
fmaller tribunal of the aula regis was eafily 
kept in readinefs, to determine every contro- 
verly whether civil or criminal. As the king, 
amid the diforders of the feudal government, 
" as under the neceffity of making frequent 

• Recherches de la France. D’Ejticnnc Pasquicr. 

I 4 journies 
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joUrnies over the kingdom, in order to main¬ 
tain his authority, and to fupprefs or prevent 
infurre<JHons, he was enabled' to receive, in 
eveiy quarter, the complaints of his people, 
and found no difficulty in calling this court to 
give fuch redrefs as the occafion might require. 
Juftice was made, in this manner, to pervade 
the country; reparation of injuries was rendered 
more certain, while the expence of litigation 
was diminifhed ; and, by puniffiing crimes in 
the neighbourhood of thole places where they 
had been committed, the axe and the halter 
became an immediate and powerfql antidote 
to the poifon of bad example, 

From the decifions of this tribunal, there 
always lay an appeal to the high court of 
parliament. This was a confequenee of the 
manner in which the aula regis w'as formed ; 
by the mere dilufe of attendance In the greater 
part of the members of parliament; who thence 
were underflqod to have delegated the ordinary 
judicial power to fuch of their number as con¬ 
tinued in the exercife of it. But as this delega¬ 
tion was intended merely to favp trouble to the 
members of parliament, it was not conceived 
to exclude a full meeting of that council from 
reviewing, in extraordinary cafes the proce¬ 
dure 
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dure of the committee upon whom this ordi¬ 
nary jurifdidlion had been devolved. Though 
parliament might with to be difengaged from 
the labour attending the decifion of law-fuits, 
it was probably not w'illing to rcfiign the 
authority conneded with that employment; 
and, while it acquiefced in the fubftitution of 
a court for exercifing the whole parliamentary 
jurifdidion in the firft inftance, it ftill referwd 
the power, which might be exerted on fingular 
occafions, of fuperintending the proceedings 
of that court, and of controlling its decifions. 

The aula trgis, being a fort of deputation 
from the national council, or king’s baron- 
court, had, on the other hand, a power of 
reviewing the fcntences of the fevcral tribunals 
crc<5tcd in different parts of the kingdom ; and 
became an intermediate court betw’cen them 
and the high court of parliament. There was 
the fame rca/bn for committing to the court 
of the grand judiciary, the province of hearing 
and difeufling appeals from inferior tribunals, 
as for devolving upon it an original jurifdic- 
tion in parliamentary a<ffions. The full efta- 
blifhmcnt of this tribunal, however, together 
with the clianges in the date of property after 

the 
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the Norman conqueft, contributed to limit the 
authority of thefe inferior courts, and to render 
their interpofition of little importance. 

When the great lords of a county had be¬ 
come vaffals of the crown, they claimed the 
privilege of bringing their law-fuits, in the firft 
inftance, before the barqn-courtof the fovereign, 
their immediate fuperior. To the fame court 
were brought immediately, appeals from the 
fentcnccs pronounced by thefe great lords in 
their own baron-courts. The fiieriff, now 
converted into a crown vaffal, befide the jurif- 
didion over his own feudal barony, appears to 
have ftill retained the power of deciding con- 
trovcrfies between the rear-vajfah or tenants 
belonging to different baronies within his 
county. 

But the authority pofTeffed by the aula regis^ 
•which was daily extended, from the incrcafing 
power of the crown, enabled that court even 
to make continual encroachments upon the 
fubordinatc jurifdidion of the fheriff and of 
the different barons. It could be of little ad¬ 
vantage to the inhabitants, that their law-fuits 
■were brought in the firft inftance before the 
court of the buron or of the fheriff, fince the 

decifion 
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decifion of thofc judges might, with the utmoft 
facility, be. reviewed by the court of the grand 
jufticiary; and, as this great tribunal appeared 
occafionally in all parts of the kingdom, and 
diftributed jullice with fuperior efficacy and 
fplcndor, men were frequently difpofed to pafs 
over the inferior courts, and took encourage¬ 
ment to bring their difputes immediately be¬ 
fore the court of appeal. Thus, by the gradual 
operation of the fame circumftances, the judi¬ 
catories of each barony, and county, dwindled 
into aflate of infignificance ; their jurifdidlion 
was at length reftrided to matters of fmall 
value; and the greater part of caufes, civil and 
criminal's well as fifeal, were appropriated to. 
the ordinary baron-court of the fovereign. 

Mr. Hume imagines, that none of the other 
feudal governments in Europe had fuch infti- 
tutions as the county-courts; and feems to be 
of opinion, that as thefc courts, by requiring 
the frequent attendance of the barons, contri¬ 
buted to remind them of their dependence uppn 
the kir^, they muft have had remarkable ef- 
feds in reducing thofc great perfonages under 
the authority of the chief magiftratc. 


But 
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But the county-courts i^rre fo far from 
being peculiar to England, that they appear, 
in the early periods of the feudal fydem, to 
have cxifted throughout all the Weftem parts 
of Europe. In France, ^nd in feveral other 
countries upon the continent, thofe courts 
began fbpner to lofe their authority than in 
England; becaufe the fovercign had fooner 
acquired a feudal fhperiority over the great 
lords; by which they were reduced under the 
immediate juyifdidion of the king’s baron- 
court, and withdrawn from that of the chief 
o^ccrof a county. In Scotland, on the other 
hand, where the influence of the crown over 
the nobles advanced more flowly than in Eng¬ 
land, the county-courts were enabled much 
longer to preferve their primitive jurifdidion ; 
fo that a confiderable fliare of it has been 
tranfmittcu to the prefent time, and become 
a permanent branch of the judicial polity. 

It feems difficult, therefore, to fuppofc that 
the long continuance of tfie courts of the 
fficriff Hn England had any tendency to in- 
creafe or maintain the authority of the king 
over the barons. The decay of thofe judicial 

cftablifhmcnts 
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eftahlilhments appears, on the contrary, to hare 
hccnaneceffkry conicqaencc of a correspondent 
exaltation of the crown; Rnd wc fliaJI find that, 
in every country, they remained longer in 
power and. fplendor, according as particular 
circumflances contributed to thwart the am¬ 
bitious views of the monarch, and to prevent 
the extenfion of his prerogative. 

In the dominions belonging to France the 
judicial power of the cour de roy adv'anced very 
quickly from the reign of Hugh Capet, by the 
difufe of the county courts, and by receiving 
appeals from the courts of the bapns. Thefc 
appeals,, agreeable to the .general cuftom of the 
Icudal governments, contained at ,^ft a com¬ 
plaint thatj injuflice had been committed by 
the inferior judge,, who, therefore, was obliged 
to .appear as a. party, before the fuperior tri¬ 
bunal. But according as the prafticc of 
appealing became more frequent, the petitions 
of appeal were admitted upon flightcr gj^unds; 
the charge pf wilful injuftioe againfl^.tfic in- 
lerior court;s;Was mprc/ and more ovprJooUcd; 
the magiflratcs who had prefided in thefc 
courts, were ;io longer fu^ciently intereftedto 
appear for,the junification of tlicir gonilud; 

and 
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and the controverfy was examined in the court 
of revieviTj for the foie purpofe of determining 
thfe pfoptiety or impropriety of the former dc- 
dfion. 

It is true, that from the difordcrs which 
prevailed iri FrafiOc, uiider the later princes of 
the CarloViiigian' race, one or two of the great 
lords had acquired fuch indcpenderice, as, for 
Ibrhe rime after thfe'reign of Hugh Capet, pre¬ 
vented the king from reviewing their fentencesj 
but this is mentioned by all the hiftorians as a 
remarkable Angularity. It aWb mi^rit^ atten¬ 
tion, that the French monarchs, about this 
period, were not content with the power of 
receiving appeals from the fevcrRl courts of 
their barons. An expedient was' deviled of 
fending royal bailiffs into different parts of the 
kingddm, with a commiffion to take cognizance 
of all thole caufes in which the Ibvereign was 
hitcrefted, and in reality for the purpofe of 
abrid^ng arid liiriiting the fubordihate jurif* 
drftiottof the neighbouring feudd fuperiors. 
By an edift of Philip Arigufttis, in the year 
1 IQO, thbfe bailiffs Weferippoirifed in all the 
principal towns of the kingdom 

Hainiiilfs Abridgment of Hht. of France. 
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CHAP. IV. 

Progre/s of ecclefajikal furifdiSlmi and Au¬ 
thority. 

T he hierarchy of the wcftcm church 
grew up and extended itfclf over the 
kingdoms of Europe, Itufependent of th^ 
boundaries Which had hesttr'fct to the do¬ 
minion of fecular princes, afid of the revolu¬ 
tions which took place iti the ‘ ftate of any 
eivil government. iTie Roriiah' pontiff, hav¬ 
ing found the means of Uhitihg under his 
protedtion the clergy of each particular king¬ 
dom, was equally irifercfted in promoting their 
influence, as they were' in niaintaining the 
authority of their fpiritual leader. By taking 
advantage, therefore, of the various and fuc- 
ceflive contentions among bppoflte and ri^al 
powers, he was enabled to eittort conceffions 
from thofc whom he had fupported, to levy' 
impofitions, and to exalt the dignity and pre¬ 
rogatives of the ho^y fee. ’ - 
The Norman ooaqueft, in England, was 
followed by a complete- Operation of the 

ecclefiaflical 
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ecclefiaftical from the temporal courts. By a 
regulation of William the Conqueror, the 
bifhop was no longer permitted to fit as a judge 
in the court of the county, nor the rural dean 
in that of the hundred*. This alteration had 
undoubtedly a tendency to promote that cx- 
cluhve juiifdidion which the clergy were dc- 
firous of eftablifliing; and to build up that 
lyllera,of church power which the wlfdom of 
aft^r .^cs found^„fo neceffary, and.at the 
fame, time, fa difficult, to pulldown. Under 
the donjinion^qf the Anglo-Saxon princes, 
whijic the fpiri^al judges were affociated with 
the civil magiftrate, many caufes of ari eceje- 
liaftical natujfji were brought qnder the cog¬ 
nizance of the temporal qf>urts;| aqd though, 
from the Aiperior knowledge and addrefs of 
churchmen, the dficifions jiven by th^c tri¬ 
bunals might be apt, in fome cafes, to favour 
clerical l^ri^ ffierc was littl^ dapger, fn?p 
th)s arrangemep^! ffiat the church wquld bp 
(pme totally, indepeiidcBt of ,the flate., But 
.ffom'^ jLhe moment that the clergy were ex¬ 
cluded from a voice in the coyrts of the 
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hundred and of the county, ecclefiaftical con- 
troveriles were appropriated, in all cafes, to the 
judicatories of the church; and the ambition 
of churchmen immediately excited them to 
extend their own peculiar jurifdidlion, by in¬ 
vading that of the civtf magiftrate. 

The encroachments made by the fpiritual, 
upon the province of the temporal courts, 
were of a fimilar nature in England, and in all 
the other countries belonging to the Weftern 
church. The pretence for thefc encroachments 
was, the privilege of the clergy to infli£l cen- 
fure upon every irregularity, which could be 
confidered as aor an offence in the fight of 
God. Under this deferiprion every aft of in- 
juftice, every violation of the laws of the land, 
was manifcftly includc'd; but the offences 
which in this view attrafted more particularly 
the attention of churchmen were fuch, it may 
eafily be conceived, as had an immediate con¬ 
nexion with their own intcreft, or with thofe 
fcligious obfervanccs from which their own 
dignity and importence were in fome mcafurc 
derived. 

• i 

One pf the firft interpofitions of the church, 
*n a matter of civil jurifdiftion, appears to 

VOL. II. K. have 
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have been made with relation to tythes, and 
other ecclefiaftical revenues. Even after the 
rights of the clergy, in this particular, had re- 
ceived the fandlion of public authority, they 
were not likely to meet with a vigorous and 
hearty fupport from the civil magiftrate; and 
it was therefore confidered by the church, as a 
matter of general concern, to render them 
cfFcdual in the fpiritual court. 

The performance of teftamentary bequeiis 
was viewed in a fimilar light. As in the ex- 
creife of their profeffion, the clergy were fre¬ 
quently employed about dying perfbns, and 
had almoft the exclufive poffeflion of all the 
literature of that ignorant age, they were ufu- 
ally confulted upon the making of teftaments, 
and became the corhmon wituelTes to thofe 
deeds. It would be doing them injuftic^e to 
fay, that they ncgleded to avail themfelves of 
that fituation, for increafing the revenue of the 
refpedive corporations to which they belonged. 
With fo great diligence and fuccefs did they 
perform this part of their duty, that few per- 
fons adventured to take a near proiped of a 
future ftate, without making confiderablc 
donations tor pirn ufes \ and the effed of in¬ 
culcating 
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culcating the fame doArine, was at length 
rendered fo univcrfal, that, in many countries 
of Europe, a great proportion of every perfonal 
eftate was, without any teftament, and in virtue 
of a tacit or prefumed will of the proprietor, 
transferred, by the ordinary courfe of fucceflion, 
to the church. Thus the clergy were not only 
the beft qualified for explaining the will of the 
teftator, but had befides a peculiar intereft in 
the execution of it; and therefore^ by their 
aftivity and vigilance, joined to the indifference 
and reraiffnefs of the civil tribunals, they found 
it not difficult, in queftions of this nature, to 
acquire an exclufive jurifdidion. 

From the fame principle which rccom* 
mended penances and mortifications as highly 
meritorious, the minifters of religion thought 
it incumbent upon them to cenfurc and 
difeourage all cxceffes in fenfual plcafurc; 
and in a particular manner to reftrain every 
irregularity with refped to the intercourfe of 
the Icxes. The contract of marriage was 
therefore brought under their immediate in- 
fpedfiort j and, as it came to be celebrated by 
a elergymani and to be ^companied with re¬ 
ligious forms and folcmnitics, was regarded as 

It 2 a fpc- 
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a fpecies of facrament. Upon this account, 
every breach of the duties of marriage, every 
queftion with relation to its validity, or con¬ 
cerning the terms and conditions which were 
1 cld compatible with that kiilitution, became 
an objc.<^ of ecclcfiaftical cognizance. 

This branch of jurifdidion afforded, by de¬ 
grees, a pecuniary revenue, which the clergy 
did not fail to improve. By the Roman law, 
which was at firft adopted in ecclcfiaftical 
courts, marriage was prohibited between col¬ 
lateral relations in the fccond degree ; that is, 
between brothers and fifters. This prohibi¬ 
tion, comprehending thofe perfons who ufually 
were brought up in the fame family, and who, 
unlefs their union had been entirely prevented, 
might be frequently expofed to the hazard of 
feduftion, is founded upon manifeft confider- 
ations of expediency. But no fooner was the 
church pofTefTed of fufticient authority in this 
point, than, becoming diftatished with fuch a 
rcaibnable and falutary regulation, (he thought 
. proper to introduce a ilri^er difeipline ; and 
proceeded, by degrees, to prohibit the union 
of more diftant relations; in ib much that 
marriage between perfons in the fourteenth 

degree, 
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dt>:rcc, according to the Roman computation, 
w js at length declared illegal*. Not con¬ 
tented with preventing the intercourfe of 
natural relations, the fuperftition of the age 
recommended, and the interefted policy of the 
church ordained, areftraintof the fame nature, 
in confcquencc of the fpiritual connexion 
ariling from baptifm, between the pciibn 
haj)tized and his godfathers and godmothers, 
as-well as the clergyman by whom that facra- 
nicnt was adminiftcred; and the marriage of 
tliofc perfons, together with their relations, as 
far as the fourteenth degree, was likewife for¬ 
bidden, The number of people, thus prohibi¬ 
ted from intermarrying, came to be fo immenfe, 
that perfons at liberty to form that union, at 
a time when ijelations were not, as at prefent, 
fcattere4 over the world by the influence of 

* The fourteenth degree, according to the compatatlon 
of the civilians, is equal to the seventh degree aoiong the 
canonists; coroprehoiding persons removed by seven gene¬ 
rations from the common stock. To change the Roman 
•nethod of counting kindred, was the fust contriyuice of 
the clergy in the dark ages, for extending the ^bws of 
ancient Rome with rasped to the relations prohibited from 
contracting marriage. 

K 3 
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commerce, could feldom be found, at lead 
among perfons of rank, in the fame quarter oi 
a country, and hardly ever in the fame circle 
of acquaintance *. 

Thcfc regulations were intended merely for 
the purpofe of levying contributions from the 
people; for, though marriages contracted 
within the forbidden degrees were null and 
void, the church affumed power of difpen- 
fing with the law; and to fuch as \ivere able 
to pay for it, with exception of parents and 
children, and fome other very near relations, 
a dilpenfation, in moft cafes, was readily 
granted. 

By this jurifdidion with relation to tefta- 
ments, and with relation to the validity of 
marriage, the church decided the moft im* 
portant queftions concerning the tranfmiftion 

* Blackstone in his Comment. voL ii. calculates the num¬ 
ber of relations whidhmay, at an average, exist in different 
degrees of consanguinitj; by which it appears, that every 
person may have at least 16,000, in the 14th d^ee, accord¬ 
ing to«he Roman computation, not to mention such as are 
a step or two nearer, who may be living at the same time; 
and of jfirtiuai rtlatiorut in coivse<iueace of baptisip, he 
may have three or four times as many more. 



JURISDICTION AND AUTHORITT. I35 

of property. She poflefled the folc power of 
determining the legitimacy of children, upon 
which depended their capacity of inheritance ; 
at the fame time that Ihe gave authority to the 
nomination of every perfon who fucceeded to 
an eftate by the will of the proprietor. 

Amid the diforders which prevailed in 
Europe for many centuries after the downfal 
of the Roman Empire, and by which the in¬ 
habitants were funk in profound, ignorance and 
barbarifm, the clergy exerted themfelvcs in 
reftraining the perfidy and injuftice of the 
times; and, by the influence of religious mo¬ 
tives, endeavoured, as far as poflible, to induce 
mankind to the obfervance of good faith in 
their -rarious tranfaftions. For this purpofc 
they introduced a general pradice, that con- 
trads of every fort fliould be confirmed by the 
fandion of an oath ; by which means the 
violation of a contiad, being confidercd as the 
breach of a religious duty, fell under the cog¬ 
nizance of the church. From the ftridneft 
obferved in the decifionsof the fpiritual court, 
the private party, at the fame time, found it 
more adviieable to bring his complaint before 
this tribunal than that of the civil magiflrate. 

K 4 The 
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The extent of jurifdidion, acquired in this 
manner may eafily be conceived* 

Ltftly. To the church courts were appro¬ 
priated, as I formerly had occafion to obfcrve, 
the caufcs of widows and orphans, and of all 
perfons in circumftanccs of diftreft. Caufcs of 
this dcfcription were too apt to be negledted 
by thofe military barons invefted with civil 
jurifdidlion, who paid bat little attention to 
the claims of any perfon from whofe future 
fcrvices they could derive no benefit, or from 
whofe refcntmcnt they had nothing to fear. 

It muft be remembered, to the honour of 
the clergy of thofe times, that they were the 
friends of order and regular government; that, 
if they laboured to rear a fyftcm of ccclefiafti- 
cal defpotifm, their authority was generally 
cmplt^ed in maintaining the rules of juftice; 
and that they difbovered a uniform inclination 
to proted the weak and dcfcncclefs, againft 
that violence and oppreffion which was too 
much countenanced by fuch of the laity as 
were poiTeffed of opulence and power. From 
this circumlbnce, the extenfions of eccleliaiti> 
cal jurifdidion were highly acceptable to the 
people^ and, notwithHanding the penucious 

confequences 
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confequences which they ultimately tended to 
produce, were, in the mean tirne, of great ad¬ 
vantage to the lower ranks of men, if not of 
general benefit to the community. 

Having thus occafion to determine a multi¬ 
tude of caufes, both of an ecclefiaftical nature, 
and fuch as fell w ithin the province of the civil 
magiftrate, the church courts advanced in the 
knowledge and experience of judicial bufincis. 
As, by their literature, the clergy could not 
fail to be acquainted with the ancient Roman 
law, they were led, in many cafes, to adopt 
the rul« of that equitable fyftcm : Their own 
dccifions w'erc colleftcd, in order to ferve as 
precedents in future queftions; and from thefe, 
together with the opinions of learned fathers in 
the church, the decrees of councils, and regu¬ 
lations of popes, was at length formed that 
body of canon-law, which obtained univerlal 
reputation in the weliem part ot Europe. 

It would have been to little purpofc, how¬ 
ever, for the church to aflumc a jurifdidion, 
had (he not been able to render hcrfelf inde¬ 
pendent in the ezercife of it. But the fame 
vigour and dexterity, by which the clergy 
dlabUflicd their power in any European king¬ 
dom, 
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dom, were exerted in order to withdraw their 
lubjedion from the fovereign, and to render 
them fubordinate only to the Roman pontiff. 
In England this was, in fome meafure, efFcded 
lb early as the reign of William the conqueror, 
by the expedient of appointing papal legates, 
or commiffioners, to hear and determine 


eeclefiaftical cauies. As thofe appointments 
might be renewed at plcafure, they foon 
opened the way for a dired appeal from the 
Englifh church-courts to that of Rome; which 
was firft attempted in the reign of William 
Rufus, and finally accompliftied in that*of king 
Stephen*. 

The entire exemption of churchmen, or 
clerks, from lecular jurifdidion, which had 
been early introduced into fbnie other European 
countries, and which appears to be a natural 
confequence of the advancement of ccclefiafti- 
cal. power, was, in England, made cfFedual 
about the time of Henry the fecond. The 
ctfeds of this exemption, which have, in fome 
mcalure, been retained in later ages, are uni- 
vcrfally known by what is called the heneft of 


* Bume’s Ecckmsdcai Lav. 

clergy. 
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clergy. As the church-courts never infli^lcd a 
capital or corporal punifhment, thofe offenders, 
wiio could be fubjedled to no other jurifdidion, 
were of courfe exempted from fuch punifli- 
ment, unlefs in fome few cafes, where the 
church might refufe her intcrpofition, or was 
plcafed to deliver over the criminal to the 
fecular arm. After the reformation, this pri¬ 
vilege of clerks, which, by the progrefi ot 
literature, came to be within the reach ofalmoft 
all the inhabitants, was looked upon as a con¬ 
venient method for moderating the rigorous 
puniflimcnts of the common law ; and there¬ 
fore, with various modifications by ftatutc, 
was then incorporated in the legal fyffem. 

In the reign of Henry the firft, the monadic 
rule of celibacy, after long and violent ftrugglcsi 
was at length impofed upon the fecular clergy 
of England; and received the fandion of 
ccclefiaftical authority*. By this regulation, 
churchmen, being freed from the cares of a 
family, and from the burden of making a pro-^ 
vifion for pofterity, were detached, in a great 
meafurc, from the reft of the community, and, 
by motives of intereft and ambition, were more 

uniformly 


• Lytttdoo's Hist, of Henry H. 
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uniformly and firmly united in that ecclefiafti. 
cal corporation of which they were members. 
Though it may be true, therefore, that this 
abfurd iyftem of mortification was introduced 
from perverted notions of refinement, and by 
the univerfal influence of fuperftition, there 
can be no doubt that it was afterwards pro¬ 
moted and extended from the interefted policy 
of churchmen, and more efpecially from that of 
their fpiritual fovercign. 

But the great circumftance which contri¬ 
buted to eftablilh the independent power of 
the church, w'as the privilege of bellowing 
ecclefiaflical preferments. 

Upon the firfl eftablifhment of ecclefiaflical 
benefices, by the donation of dying perfons, and 
the coniequent rife of ecclefiallical dignities, 
Ciw inferior clergy of each diocefe were chofen 
by the bilhop and chapter, and the bifliop him- 
ielf, by the dean and chapter of the cathedral 
ehmeh. After the modern European king* 
doiris had been erected upon the ruins of the 
ancient Roman Empire, the Ibvcrcign, in each 
©f thofe kingdoms, was tempted to interfere in 
ccclefiaftical cle<ftions, and, by , his influence 
over thofe who had the power of nomination, 

acquired 
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acquired at length the privilege of bellowing 
the higher church livings. But when the 
authority of the bilhop of Rome had rifen to a 
great height in the weftem church, he left*no 
meafure unattempted, in order to wreft out of 
the hands of princes an inllrument of fo much 
importance as the nomination of the fuperior 
clergy. The dilputc concerning this point, 
which laRed for more than a century and a 
half, is one of the moll remarkable events in 
the hillory of modern Europe. It was begun 
by the famous Gregory the Icvcnth; a man 
who, by his abilities, his intrepidity, and his 
unbounded ambition, was qualified to draw 
the utmoft advantage from the fituation in 
which he was placed. This pontiff not only 
ttjcdled with difdain the prerogative which the 
German emperors had for fomc time exercifed, 
of confirming the clcdlion of the popes, but 
prohibited them from interfering in the elec¬ 
tion of all bilhops and abbots; and proceeded 
fo far as to iflue decrees, by which he excluded 
the laity, of every rank or condition, from the 
collation to ecclefialRcal benefices. Henry the 
fourth, who at this time w'orc the imperial 
diadem, defended his rights with vigour; and, 
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as manj princes were, by various motives, in* 
duced to fupport the intereft of the church; 
the contending parties had recourse to arms, 
Daring the progrefs of the quarrel, all Italy and 
Germany were thrown into convulfions; mil-' 
lions of people were deilroyed upon the one 
iide and the other; and it is computed that nc 
Icfs than fixty battles were fought in the reign 
of this emperor; together with eighteen more 
in that of his fon and iucceiTor, Henry the fifth, 
who at length' was perfuaded to conclude a 
peace with the court of Rome, by granting an 
exprefs renunciation of all his pretenfions*. 

The contefl, with refpeft to the right of in- 
veftitures, was not confined to Italy and Ger* 
many, but extended itfelf over the other 
countries of Europe; in which the church, 
for the moil part, 'was equally fuccefsful. In 
France, the decrees of the pope were made ef- 
fedual with le& rapidity; but without violence, 
and even without much difturbance. In Eng' 
land, the right of the laity to confer ecclefiafti^ 
cal benefices, was firfb diiputed in the rei^ of 
Henry the fiiR, when Anfelm, the archbifhop 


* Father Paul’s History of BcDdBccs< 
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of Canterbury, refufed to confccratc the bifliops 
nominated by the king. The controvcrfy was 
continued under feveral of the fuccceding 
princes ; but no blood was fpilt in the quarrel, 
farther than by the aflaflination of Becket, or 
than what might arife from the fcourging of 
Henry the fecond. In this kind of warfare, 
the church was properly in her own element; 
and managed her weapons with her ufual dex¬ 
terity. When king John had been weakened 
by an unfuccefsful war, and had incurred the 
contempt and refentment of his fubjeds, the 
pope laid hold of that opportunity to invade his 
prerogative; and, by thundering out againft 
him the different orders and degrees of ecclcfi- 
aftical cenfure, at the fame time that he had 
the addrefs to employ the fccular arm of France 
to fupport his authority, he at length obliged 
the infatuated Engliih monarch, not only to 
rclinquifh all claim to the right of inveftitures, 
but even to refign his kingdom to the church, 
and to hold it for the future as a feudatory of 
the holy Ice. 

It could hardly be expeded that the pope 
^’ould engage in fuch long and violent ftruggles 
for the fake merely of the clergy over whoni 

he 
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be prcfidcd, and that when he had at laft 
• gained a complete vidlory, he would not en¬ 
deavour to improve it to his own advantage. 
No iboner was the nomination of bifliops and 
abbots placed in the clergy of each cathedral 
church or tnonaftery, than his holinefs began 
to interfere in eledions, by recommending par- 
ticular perlbns to vacant benefices. Confider- 
ing the influence and authority which he 
poflefled over all the members of the church, 
and the excrtbns which he had made in pro¬ 
curing the right of elcdlion to the clergy, fuch 
a recommendation could not, with decency, 
be overlooked; and, in moft cafes, could 
fcarcely fail of fuccefi. The frequency, how¬ 
ever, of thefe recommendations difpofed the 
elcdors to anticipate them on particular occa- 
fions, by filling up the vacancy with the utmoft 
expedition. Foreieeing the death of fome par¬ 
ticular incumbent, the pope endeavoured fomc- 
times to prevent a precipitate fupply of the 
vacancy, by requefting that it thould be delayed 
for ibme time. Such recommendations and 
requefls, having come at length to be fre¬ 
quently difiegarded, were afterwards accom¬ 
panied with commands; and commiflioners 
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were ient to put them in execution, as well as 
to punilh the clergy, in calc of their difo- 
bcdicnce. To all thefc expedients was added, 
at length, a more elFcdual interpofition for 
presenting every difappointment. With re¬ 
gard to the mode of elcding bilhops and abbots, 
and the qualifications of the perfon to be 
eleded, a let of regulations was made, fo nume¬ 
rous and intricate, that the Arid obfervance of 
them became impofliblc; while it was de¬ 
clared, that, upon the Icail failure in any point, 
the eledion Ihould be void, and the nomina¬ 
tion ihould devolve to the apolfolic fee. By 
thele artifices the bifhop of Rome acquired, in 
reality, the power of appointing all the digni¬ 
fied clergy, together with all that influence and 
revenuewhich could be obtained, cither diredly 
or indiredly> from the difpplal of every im¬ 
portant ecdeflaltical preferment. 
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CHAP. V. 

General Vievo of the kingly Power, from the 
Reign of Edward I. to that of Henry VIL 

nrHE period of the Englifli monarchy, from 
Edward the Firft to the acceffion of the 
houfe of Tudor, correfponds, with great ex* 
a&nefs, to that of the French, from Philip the 
Fair to Lewis the Eleventh. About the be¬ 
ginning of thele periods, the government, in 
each of thofe countries, afTumed a degree of 
regularity unknown in former ages; and it 
afterwards continued, by fimilar fteps, ad¬ 
vancing towards maturity. The power of the 
Icing, and that of the nobles, formed, at this 
time, the only balance in the conftitution; 
which came, in the natural courfe of things, 
to lean more and more to the fide of the for¬ 
mer. The nobility were too much divided 
among themfclves, to be capable of profecuting 
any regular plan for the aggrandifement of their 
own order. Their opulence, which, if col- 
lc,<ftcd in one great current, might have borne 
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down every obftacle before it, was deprived of 
its efficacy by being broken into many feparate 
channels, and fpent in various contrary direc¬ 
tions. In order to make an effectual oppofition 
to the crown, it was requifite that the greater 
barons fhould be firmly united in defence of 
their privileges; but fuch a union was not 
cafily procured, and, for any length of time, 
could hardly ever be maintained. Diftraded 
by mutual aniraofity, and aduated by private 
jealoufies, or by oppofite views of intereft, thefc 
reftlefs, but fhort-fighted chiefs, were, without 
much difficulty, perfuaded to abandon any 
joint meafures; and excited to employ their 
force in weakening and deftroying one another. 
What they gained, therefore, upon fomc occa- 
fions, by a fudden and violent effort, was after¬ 
wards thrown away, from the want of perfe- 
^crance or management; and the effed of a 
temporary combination was more than com- 
pcnfated by their ufual tendency to difunion 
and diffcnfion. But the crown was not capa¬ 
ble of being divided againff itfclf. Its property, 
being under the difpofal of a fingle perfon, 
was always direded, however injudiciouily, 
tn the fanae end; and made fubfervient to 

L 2 
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one political purpofe; that of extending the 
royal prerogative. The revenue of the crown, 
therefore, created a degree of influence, which 
was continually extending itfelf, and which, 
by its uniform operation, afforded continual 
opportunities iot increafmg that revenue. 
While the ariftocracy was thus remaining 
ftationary, or left in a fluctuating flate, ac¬ 
cording to the impulfe of cafual circumftances, 
the monarchy, by receiving regular fupplics 
from every quarter, was gradually riling to a 
greater height, and overflowing its ancient 
boundaries. 

It muft, howei’cr, be admitted, that the 
period of Englifh hiftory, now under con- 
fideration, is diftinguilhed by many powerful 
efforts of the nobility to fupport their privileges; 
and that the crown did not rife to the fummit 
of dignity and fplendor which it attained in 
the pofleflion of the Tudor family, without 
furmounting a variety ofobftaclcs, and without 
being frequently checked apd retarded by un¬ 
favourable occurrences. 

There is even good realbn to believe, that, 
in England, the regal authority was more 
limited, about the tinic of Edward the Firft> 

thah 
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than it was in France, during the reign of 
Philip the Fair. Though the Englifli crown 
was confiderably exalted upon the acceffion of 
William the Conqueror, yet, under the fuc- 
ceeding* reigns, its progrefs was apparently 
more flow and gradual. The barons, by 
taking advantage of particular conjunAures, 
and, in fome cafes, by proceeding to fuch ex¬ 
tremities as threatened an immediate revolu¬ 
tion, obtained from the fovercign the moft im¬ 
portant conceffions; and, in little more than 
a century and a half, no. fewer than fix great 
charters were granted, fome of them repeatedly, 
by fix different princes. By thefe charters the 
power of the crown does not, indeed, feem to 
have been contrafted within a narrower com- 
pals than immediately after the Norman con- 
queft; but it was undoubtedly reftrained in 
Its advancement, and prevented from rifing to 
that height which it would otherwife have 
attained. In France, on the other hand, the 
cxtcnfion of the royal prerogative appears, from 
the time of Hugh Capet, to have fcarccly met 
■with any oppofition. No formidable combination 
®f the nobles, to withftand the incroachments 
of the kingly pdvvxr ! No feries of charters, as 

1. 3 in 
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in England, relinquifliing the fuppofed ufurpa- 
tions of the crown, and confirming the privi¬ 
leges of the ariftocracy! The only deed of this 
nature, which we meet with in the French 
hiftory, was near half a century pofterior to the 
reign of Philip the Fair; and was extorted 
from king John in ccnfequence of the diffi¬ 
culties under which he laboured from the in- 
vafion of his kingdom by the Englifh mo¬ 
narch*. 

To what caufes may we aferibe this diffe- 

* “ The opportunity of the states general, assembled in 
** the year 1355,” says the count de Boulainvillicrs, “ is 
“ favourable to my design; since, upon their remonstrances, 
** king John gave a declaration which irrevocably esta- 
“ Wished the right of those assemblies, and which, upon 
“ that account, might justly be compared to the great 
“ charter granted to the English by a prince of the same 
“ name; were it not unfortunately too true, that it has 
“ been buried in oblivion for above two hundred years past, 
“ even so far that there is no public instrument of it re- 
“ maining, except one copy preserved in the king’s library; 

from whence I took that of which I shall give you an 
** extraft in the course of this letter.” [Boulainv. account 
of the ancient parliaments of France.] Sec a full account 
given by this noble author, of that famous French charter^ 
which in reality has a great resemblance to the English 
charter above mentioned. 


rent 
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rent fpirit of the French from that of the 
Englifh nobility ? From what circumftanccs 
were the former difpofed to look with fo much 
tranquillity and indidercnce upon the exalta¬ 
tion of the crown, as never, but upon one 
occafion, to exert themfelves in reprefling it; 
while the latter difeovered fuch a conftant 
jealouly of the fovereign, and made lb many 
and fuch vigorous attempts to reftrain the 
progrefs of his authority ? The importance of 
this queftion is obvious; for the efforts then 
made to refill the ufurpations of the crown, 
may be regarded as the groundwork of thofe 
more precile limitations of the prerogative, 
which have been introduced in a later period. 

1. There occurs one remarkable difference 
between the fituation of the French and the 
Englifh kings; that in France, the crown was, 
without interruption, tranfmitted direftly from 
father to fon, during a period of more than 
three hundred years; that is, from the time of 
Hugh Capet to that of Philip the Long; in¬ 
cluding a feries of eleven different reigns, 
whereas in England, during the fame period, 
we meet with no Icfs than five deviations from 
the lineal courfe of fucceffum ; and about one 
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half of the reigning princes, who, however 
their title might be recognized by parliament, 
or their prctenlions might be fupported by the 
prevailing party, were, according to the com¬ 
mon notions of that age, confidercd in the 
light of ufurpers. In France, therefore, the 
crown palTed, with perfeft tranquillity, from 
one fovereign to another ; and each of thofe 
princes, when he mounted the throne, having 
no competitor to obftrud his immediate 
polTeffion, no flaw in his title to weaken or 
difturb the general prepolTeffion in his favour, 
iucceeded, of confequence, to all that hereditary 
influence which had been accumulated by his 
predcceflbrs. To render the fucceflion ftill 
more fecure, Hugh Capet introduced the pre¬ 
caution, which had been in fome meafure fug- 
gefted by the Roman emperors, of crowning 
his heir in his own lifetime; and the fame 
pradice was uniformly obferved by fix of the 
fucceeding monarchs; that is, till the reign of 
Philip Auguftus, when, from the fuperior lia¬ 
bility of the throne, any ceremony of this kind 
was become fuperfluous. 

In England, on the contrary, the fucceflion 
ci thole princes, whole title was ill founded or 

dilputable. 
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difputable, gave always occafion to diiTatis* 
fadion and complaint, if not to dired oppofi- 
tion, and open refiftance; and, as the nobles 
were invited to lay hold of thefe opportunities 
for maintaining or extending their privileges, 
the king was obliged to compound for the 
polTeffion of fovercignty, by fubmitting to 
limitations in theexercife of it. The ptrfonal 
authority of William the Conqueror, produced 
a fubmiflion to William Rufus, though in 
preference to his elder brother Robert, a man 
of popular charadcr; but Henry the Firft, and 
Stephen, may be faid to have purchafed the 
crown, by the refpedivc great charters which 
they granted to their vaffals. With refped to 
Henry the Second, it muft be acknowledged, 
that, though he was a foreigner, and though 
he had in fomc meafurc fought his way to the 
throne, yet in the end his acceflion was agree¬ 
able to the whole nation. But after having 
fulFercd a variety of dilappointments, and hav¬ 
ing been exposed to much uncafineft from the 
unnatural behaviour of his own children, he 
appears to have confirmed the two preceding 
charters, from a difpohtion to guard againft any 
future accident, by fccuring the good-will ol his 
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people. The ufurpation of John, accompanied 
with the murder of the lawful heir, had ex¬ 
cited againft that prince an indignation and 
refentment, which his future conduft, inftead 
of removing, tended only to confirm ; and the 
concelfions which he made to his fubjeds, 
were plainly extorted from him by the accumu¬ 
lation of diftrefs and embarraflment under 
which he laboured. Henry the Third, though 
there were no objedions to his title, inherited, 
while he was yet a minor, a civil war from his 
father; and afterwards, by his imbecility and 
imprudence, w'as involved in calamities, from 
which nothing lefs than the good fortune, and 
the great abilities, of his fon Edward the Firft 
could have extricated him. The charters 
granted by the former of thofe two princes 
were evidently the fruit of thefe difficulties *. 

2 . Another circumftance which, in that 
early period, produced rf peculiar exaltation of 
the monarchy in France, was the forfeiture of 
Normandy by the king of England, and the 
redudion of that extenfivc coui\try into an 

* It appears, that one of the charters granted by Henry 
III. was subscribed by his son Edward. Blackstone, 
History of the Great Cliartcrs. 
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immediate fief of the French crown. This for¬ 
feiture, though the particular time when it hap¬ 
pened might be accidental, was to be expeded 
from the fituation of that countr}', with rcfpc<Jl 
to the king of England, the immediate fu- 
perior, and to the king of France, the lord 
paramount. The effect of fo great an accef- 
fion of revenue and influence to the French 
crown was vifible; and Philip Auguftus, in 
■whofc reign it happened, became evidently 
poflefled of much more authority than his 
predeceflbrs. 

No acquifition of equal importance was 
made to the crown of England at this early 
period ; for the fettlement which was effeded 
in Ireland, by Henry the Second, and which 
the hiilorians have been pleafed to dignify with 
the fplcndid appellation of a conqueft, was 
produdivc neither of wealth nor of authority 
to the Englifli monarch ; nor does it appear, 
for fevcral centuries, to have yielded any ad¬ 
vantage whatever. 

3. The infular iituation of Britain may be 
confidered as a general caufc of the flower ad¬ 
vancement of the royal prerogative in Eng¬ 
land, 
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land, than is to be found in the greater part of 
the modem kingdoms upoti the continent of 
Europe. As, in the infancy of government, 
the kingly office aiofe from the neceffity of 
having a general to command the united forces 
of the ftate, it wa& to be expeded, that the 
oftener any fovereign had occafion to ad in this 
Capacity, his authority and dignity would 
fooner arrive at maturity. During the time 
of a military cnterprize, when the national 
forces, the great body of the people, were 
placed under the immediate diredion of the 
king, they acquired habits of fubmitting to his 
orders; their admiration was excited by his 
high ftation ordiftinguifliedprowefs; and they 
viere taught by experience to look up to him 
as the principal fource of honours and prefer¬ 
ment. In times of peace, on the contrary, 
when the members of different baronies, or 
tribes, had retired to their feveral places of 
abode, they were, in a great meafurc, with¬ 
drawn from the influence of the king, and 
were accuftomed to no other jurifdidion of 
authority but that of the baron or chief by 
whom they were proteded. Even after the 

feudal 
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feudal governments had attained fomc degree 
of regularity, and when the fovercign had ac¬ 
quired numerous branches of civil power, it 
ilill was in the field that his pre-eminence 
attrarfled fuperior attention, and that he 
had the beft means of procuring popu¬ 
larity. 

It feems rcafonablc to conclude, therefore, 
that, upon the continent of Europe, where 
every fovereign found his dominions furrounded 
by bordering nations, whom he was frequently 
tempted to invade, and againft whom he was 
obliged to be conftantly upon his guard, the 
moft ample fcope was afforded him for dif- 
playing thofe talents, and for availing himfcif 
of thofe fituations which were beft calculated 
for extending his authority. In England, on 
the other hand; a country in which there 
were fewer inducements to undertake a na¬ 
tional war, and in which the military opera¬ 
tions of the fovereign were chiefly employed 
in quelling the difturbanccs excited by hi* 
rebellious barons, or in repelling the inroads of 
the Scots, which were not of much iporc im¬ 
portance than the infurrcflion of particular 

barons, 
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barons, he had fewer opportunities of exciting 
a national fpirit in his favour, and confequently 
found it more difficult to reduce the nobility 
into a ftate of dependence. 

The profperous reign of Edward the Firft 
had undoubtedly a confiderable effedl in con¬ 
firming and exalting the prerogative. This 
prince was equally diftinguiflied by his policy 
in the cabinet, and by his adlivity, courage, and 
condudl in the field ; at th^ame time that he 
does not appear, by any fcrupulous regard to 
the principles of honour or jufticc, to have 
been, on any occafion, prevented from direct¬ 
ing thofe talents to the purfuit of his own 
grandeur or emolument. By the conqueft of 
Wales he not only gained an enlargement of 
domiriion, but freed himfelf from the vexatious 
depredations ofa troublefome neighbour. Had 
he lived foraewhat longer, it is more than 
probable that he would alfo have completed 
the entire conqueft of Scotland; in which 
cafe, there is good ground to believe, that the 
redudion of the northern and fouthern parts 
of the idand into one monarchy, would have 
been produdive of fuch advantages to both 

countries, 
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countries, as might in feme meafure have 
atoned for the perfidy and injufticc by which 
it was accomplifhed. 

The reign of Edward the Second was no Icfs 
adverfe to the influence of the crown, than 
that of his father had been favourable to it. 
By the total deficiency of that prince, in vigour 
and military capacity, he foon lofl all the 
acquifitions which his father had made in 
Scotland ; and fa^’ the independence of tliat 
kingdom completely re-cftabliflicd. For the 
internal adminiftration of government he was 
equally difqualified. The nobility of that age 
were, with difficulty, reconciled to the dignity 
and pre-eminence of the fovercign ; but they 
could not endure, that any perfon of inferior 
condition fhould, by the favour of the monarch, 
be exalted over them, and be invefted with the 
cxcrcife of the prerogative. The extreme 
facility of Edward fubjefted him, however, to 
the conftant dominion of favourites, in fup- 
porting whom he excited the indignation of 
the nobles; and the queen, whofc affedions 
had been feduced by Mortimer, and who feems 
to have thought berfelf better entitled than 
any other perfbn to govern her hufband, hav¬ 
ing 
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ing joined the malcontents, the king was for¬ 
mally depofed ^ by a meeting of parliament; 
was kept for fome time in confinement; and 
at length barbaroufly murdered. The fate of 
this unhappy prince cannot fail to move com- 
paffion, as it proceeded from the weaknefs of 
his underftanding, and even from the gentle- 
nefs of his difpofition, more than from ambi¬ 
tion, or any pafifion for arbitrary power: while 
it afforded a falutary lefifon lb his fuccelTors, by 
exhibiting a flriking example of the authority 
of parliament, to controul, and even to punifh, 
the fovereign. 

The fame power of the nc^les, which^had 
depofed Ekiward the Second, advanced to the 
throne his fon Edward the Third, while yet a 
minor. The early indications of genius, and of 
a martial difpofition, difeovered by this prince, 
difpelled very quickly the gloom which had 
for fome time hung> over the nation, and 
gave a total change to the afpedl of public 
affairs. He fbon freed {limfelf from the di- 
region of the queen his mother, and put to 
death her favourite Mortimer, with little cere¬ 
mony, and without much regard to the forms 
of juilice. His firff military enterprife was 

direded 
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(Jtrcded to the recovery of what hts father had 
loft in Scotland, in which, fron^ the weak and 
diforderly ftate of that country, he met with 
little obftrudion; but he was prevented from 
the execution of this plan* by another objed^ 
which was thought of much greater import¬ 
ance, and which, during the remainder of his 
reign» ingrofted his whole attention. This was 
his pretenfion, in right Of his mother, to the 
crown of France'; a cltum which, though 
founded neither in jufticc nor expediency, was 
yet fufficicntly plauiible to palliate that love 
of extenfive dominion, with which not only 

|||k 

prices, but even the people in all ages and 
countries, have been almoft conftantly intoxi¬ 
cated. The condua of Edward, in aflerting 
this daimi^ was probably fuch as every monarch 
of fpirit, in that age, muft have held, and in fo 
doing was furc of meeting with the general 
approbation of his fulyeds. As the under¬ 
lying, therefore, w’as crowned with unexpeded 
and amazing fuccefs, it is no wonder that the 
fplendid vidories obtained by this king, and 
by his fon the Black Prince, who aded fo con- 
fpicuous a part in thofo fccncs, procured theni 
the admiration as well as the affedions of the 
VOL. II. M whole 
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%holc Engliih nation. While thtfe 
princes flattered the national tanity, by the 
profpeft of conquering fo great a kingdom as 
France, they difplayed all the talents and vir¬ 
tues which, in thofc times, were iuppofed to 
enter into the cornpofition of the moft com¬ 
plete military charadcr. Even at this day, 
when we contemplate the gallantry of the 
Black Prince, and the humanity and gene- 
jbfity with which he treated the king of France, 
his prilbner, we muft acknowledge that they 
are iurpafled by nothing either in ancient or 
modem ftoty. Without dettading frona^thc 
merit of this diflinguiflied peribnage, we are 
led at the flime time to conceive an exalted 
idea- of the inftitutions and mannen of chivalry, 
which, infomde a Aate of fociety, were capa¬ 
ble, among people of the better fort, of pro¬ 
moting fo miich delicacy of fentimelit, and of 
Encouraging any indmdual to form fuch a per- ' 
fed model of propriety and reflnement. 

In the courfe of his long war againfl: France, 
the king obtained, m(»e and more, an afbendant 
over thole nobles who followed bis banner, 
and were fmitten by an univerfal enthuflafm 
to diftinguifli themfclves in that itlultrious 

field 
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field of national gloiy^ tiis adminiihation at 
home was equally prudent and vigorous, and 
calculated to rettrain injufticc# as well as to 
command fcfpcft. Thcmgh not difpofcd to 
tclinquilh any part of his prerogative, he ap¬ 
pears to have had a teal regard for the ancient 
conftitution : and though he acquired greater 
authority than was polTeflcd by the former 
kings of England, he confirmed, on many 
occafions, the great charters of his prcdcccflors. 
He was under the nccclTity of making large 
and frequent demands of money from his fub- 
jcdls J but, as he endeavoured, in moft cafes, to 
procure it by the concurrence of parliament, 
and as the nation entered heartily into the 
views which gave occafion to fo much cxpcncCi 
the iupplies which he required were commonly 
furnilhed without any complaint. His nume¬ 
rous ap^ications to the national aflembly con¬ 
tributed} bcfidcs, to afccftain its powers and 
privileges, as well as to cftablilh and reduce 
into order the forms and method of its pro¬ 
cedure. 

It merits attimtlofi} that, notwithlbW'ding 
the alacrity with which the Englifli nation 
fupported the claim of their fovefeign to the 

M 2 
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crown of France^ the parliament feem to have 
been alarmed at the idea of their falling under 
the government ellabliihed in ^at country: 
and, to remove this apprehenfion, a ftatute 
was made, in which the king exprefsly de¬ 
clares, that the realm and people of England 
lhall not, in any time to come, be put in 
“ fubjeftion nor in obeilance of us, nor of our 
** heirs nor fucceffors, as kings of France, 
nor be fubje<3: nor obedient, but lhall be 
‘‘ free and quit of all manner of fubjedion and 
obeifance aforefaid, as they were wont to be 
in the time of our progenitors, kings of 
** England, for ever*/’ From this precaution, 
it may be inferred, that the parliament under- 
ilood the French monarchy, at this time, to 
be more abfolute than the Englifh; and were 
afraid that their monarch, if he came to the 
pofTelTion of that kingdom, might be led to 
ezercife over them* a power inconfiilent with 
the conftitution of England. 

The reign of Richard the lecond is, in 
many refpeds, a r(q)etition of the iamc dif> 
gulling and melanchdy Icenes, which that of 
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flis great grandrathcr, Edward the fccond, 
had exhibited. In each of them we behold 
a young prince afeending the throne with 
•great advantages; regarded by the nation with 
a partiality and affection derived from paternal 
connedions; incurring the general contempt 
and indignation, by his folly and mifeondud; 
governed, through the whole courfc of his 
adminiftration, by favourites; dethroned at 
length by parliament, imprifoned, and brought 
to a tragical end. But the occurrences, in the 
time of Richard, were accompanied with cir- 
cumftances which, in a review of the Englifli 
government, arc more particularly worthy of 
obfervation. 

This reign affords a memorable example of 
the interference of parliament for the removal 
of the king’s minifters. To the addrefs w hich 
was prefented for this purpofe, Richard is faid 
to have anfwcred, that, at the deJin of parlia- 
mentt he would not remove the meanejl fcullion of 
his htchm. Having occafion for a fubfid}', 
however, which could not otherwife be ob¬ 
tained, he was obliged to comply with their 
demand: the carl of Suffolk, the chancellor, 
was not only removed from his office, but im- 

M 3 peached. 



15$ VIEW OF THE KUreifT ?OWEE) 


peached, and found guilty of mifdemeanours ] 
an inquiry was ordered into the (ftfpofal of the 
pubjic revenue; and a commiflion was granted 
by parlianicnt to fourtoon pcrfons, for the fpace, 
of a twelvemonth, to concur with the king iu 
the adminiftration of government. 

To thefc regulations Richard fubmitted nq 
longer than till he thought himfelf in a com 
dition to oppofe them; and it foon became 
evident, that he had formed a refolution of 
extending his prerogative beyond its ancient 
limits. For this purpofe he confultefd with 
the principal judges and lawyers of the king¬ 
dom, from whom he found no difficulty in 
procuring an unanimous opinion agreeable to 
his wiffies. Whatever may he the virtue of 
individuals, it is not to be e^peded that a 
body of men, fprung very frequently from a 
low origin; bred up in the habits of a gainful 
profeffion; whofe views muft be continually 
direded towards preferment, and the emolu¬ 
ments of office; foldicrs of fortune, and whofe 
fortune depends chiefly upon the favour of the 
crown; will he difpofed tq ftand forth in critical 
times, and expofe themfelvcs to much hazard 
in maintaining the rights of the people. 
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This defign was froibrated by the vigour and 
iftivity of the nobles, who levied a great army, 
and defeated that of the crown. The king’s 
mihifters made their efcape; but in their ab- 
fcnce were impeached, and their eftates confif- 
cated. Two perfons of note, one of whom 
was the famous Trefilian, chief julbcc of the 
king’s bench, who happened to be caught, 
were tried and executed. The reft of the 
judges, who had concurred in the opinion) 
above-mentioned, were banilbed to Ireland, 

The behaviour of the king in this fituation 
was abjcdl and mean, in proportion to his for¬ 
mer hau^tinefs. At an interview with the 
nobles, he is faid to have anfwcred their re* 
proaclies with a flood of Richard 

was poflefled of a high degree of obftinacy; e 
quality which is frequently connc£kcd with in^ 
feriority of underftanding: whether it be that 
the fame ftupidity which leads men into error, 
puts them out of the reach of conviflion by 
rcafbning; or that, in proportion as they are 
incapable of examining objcAs on every fide, 
they arc commonly fq^f-concciled and opinio- 
Wyc, 

Hi 
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The parliament being then compofcd of two 
houfcs, as will be mentioned more fully here¬ 
after, it was perceived by the advifers of this 
infatuated prince, that the eafieft method of 
tarrying his views into execution, was by di¬ 
viding that affcmbly, and, in particular, by 
procuring a majority in the houfe of commons. 
We accordingly find, that by adhering invari¬ 
ably to the fame plan; by dircdling the nomi¬ 
nation of IheritFs, and of the principal magif- 
trates of boroughs; and by employing the in- 
tereft and addre^ of all thofe dilFerent officers 

i 

in the election and return of reprefentatives, 
ibis objed was, in a few years, entirely accom- 
pliflied. The king now ventured to avow his 
ipretcnfions to aln^lutc'^power; and in a meet¬ 
ing of parliament, in the year ] 307, the opi¬ 
nions of the judges, which had been formerly 
condemned, were approved of and ratified; 
the chief heads of the ariftocracy were put to 
death, or baniflied; the duke of Gloceiler, 
the king’s uncle, was privately murdered; and, 
to fuperiede the neceffity of calling the na¬ 
tional aflembly for that future, a committee 
wa? appointed, confiding qf twelve peers and 

fix 
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fix commoners, upon whom the authority of 
both houfes was devolved. 

This expedient of the crown, to pack the 
houfe of commons, Is the firft of the kind that 
occurs In our hlllory; and it mufl- be a>nfjdcr- 
ed as forming a remarkable asra In the Bfitidi 
conftitution. It (hows. In the firft place, the 
limited nature of our ancient government; 
fince, notwithilanding the late advances of the 
regal authority, the king, in order to carry his 
meafures, was obliged to employ fuch Indircil 
means for procuring the concurrence of par¬ 
liament. 

It proves alfo, that political confulcration 
was not, at this period, confined to the greater 
nobility; but that men of fijjall property, and 
of inferior condition, the reprcfentatlves of 
counties and boroughs, were poflcfll’d of fo 
much intereft as enabled them, by throwing 
their weight into the fcale of the fovercign, to 
beftow upon him an entire afeendant over the 
national council. 

From the confequenccs which followed this 
undue influence, acquired by the king over 
the houfe of commons, we may plainly per¬ 
ceive that a ipirit of liberty, or, if you will, of 

oppo* 
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CfpofitioA to the tyranny of the crown, waj 
even then diffufed, in fome meafure, over the 
nation. Finding that he was now mafter of 
the refolntions of parliament, Richard fup, 
poied the diipute was at an end; was there¬ 
fore lulled in perfed fecurity; and abandoned 
Jiinalelf to the dictates of his own arbitrary 
will. But the people faw with concern, that 
they had been betrayed by their own repre- 
fantatives; their indignation and refentment 
were excited, and they became ripe for a gC'^ 
ncral infurredion. The leaders of the mal¬ 
contents call their eyes upon the duke of Hcrc-^ 
ford, the cldeft fbn of the duke of Lancatler, 
who, by the injuftice of the king, had been 
fent into exile, and afterwards excluded from 
the inheritance of his father’s large poffeffions. 
This nobleman, the moft diftinguilhed by his 
rank and accomplifhracnts, was invited to put 
himfelf at the head of the conipiracy, for the 
purpofo of redreffing his own private injuries, 
no Icfs than of delivering the nation from ty¬ 
ranny and oppreiSon. Richard, mean while, 
went over to Ireland, In order to quell the dif- 
turbances of that country, and thus gave to 
his cncniics the opportunity which they wanted 

0 ^ 
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of cjpccutiog their dcfigqs. The general fenti^ 
ments of the people were made abundantl/ 
evident by the events which followed. The 
dnie of IJereford landed at liarcnfpur, in 
Yorkfbire, with no more than eighty attend-* 
ants; but in a Ihort time found himfcif at the 
head of an army amounting to fiaty thoufand 
'The dulte of York, on the other hand* who 
had been left regent of the kingdom, affcmblcd 
a body of troops to the number of forty thou- 
fand; but thefe, from difaffedion, were un¬ 
willing to fight; and being therefore difband- 
ed, they immediately joined the enemy. Ano¬ 
ther army having been tranfported by the king 
from Ireland, were infeded with the fame 
fpirit, and the greater part of them deferted 
(he royal Ilandard. 

Richard, abandoned by the whole nation, 
was forced to fubferibe an inftrument of rejgua- 
fion, in which he acknowledged himfcif unwor¬ 
thy to govern the kingdom- An accufiition foi 
mifljchavioOr, confiding of no lc{s than thirty- 
five articles, was preferred againft him to par-' 
Jiament, and univerlally approved of: after 
which* this prince was folcmnly depofed by 

the 
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the fuffrages of both houfcs; and the crown 
was conferred on the duke of Hereford. 

It is remarkable, according to the obferva- 
tion of an eminent writer, “ that thefe extre- 
mities fell, upon Richard the fecond, at a 
time when every thing feemed to contri- 
“ bute to his fupport, in the exercife of that 
** arbitrary power which he had aflumed. 
** Thofe whom he had moft reafon to fear, 
*' were removed, either by violent death or 
baniftiment; and others were fecifred in his 
intereft by places, or favours at court, ^ The 
“ great offices of the cfown, and the magif- 
tracy of the whole kingdom, were put into 
** fuch hands as were fit for his defigns ; be- 
fides which, he had a parliament entirely 
at his devotion; but all thefe advantageous 
circumftanccs ferved only to prove, that a 
prince can have no real fecurity againft the 
juft refentments of an injured and exaf- 
perated nation; for, in fuch governments 
** as that of England, all endeavours ufed by 
the king to make himfclf abfolute, are but 
fo many fteps towards his own downfal*.” 

Remarks upon the Hiftory of England by H. Oldcaftlc. 

The 
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The right of Henry the fourth to the 
crown of England was derived from the au¬ 
thority of parliament, confirmed by the voice 
of the whole kingdom. No tranfaftion of the 
kind was ever compleated with greater unani¬ 
mity. But although, in that age, the people 
gave way to their natural feelings in dethron¬ 
ing an arbitrary and tyrannical prince, they 
were probably little accuilomed to rcafon upon 
thofe philofuphical principles, by which, in 
cafes of extreme neceifity, the right of doing 
ib m^ be vindicated. Even fo late as the 
revolution, in the year lC88, when the necef- 
lity and propriety of the fettiement, which 
then took place* was univerfally undcrllood, 
the parliament were unwilling to avow, in 
expreis terms, that power which they were 
determined to exerciie; they had recourfe to 
childiih evafions, and fiditiout fuppofitions; 
and the abfurd pretext of an abdication was 
employed to cover the real depofition of the 
fovereign. It is not furprifing, therefore, that, 
in the days of Bichard the fecond, the fpecu- 
lative opinions of men, concerning points of 
this nature, were looie and fiuduating. Henry 
appears to have been fcnfible of this; and 

founds 
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Ib^ds hiE claim to tlitone u^to three dlf-> 
fefent circurrifiances; upon the mal-adminif-* 
ftation of iU<diard) upon the i^ght of. con« 
^ueltj and upon a popular^ though probably 
a groundlefs tradition, that, by his mother, he 
was defeended from Henry the third, by an 
cider brother of Edward the firll, who, on 
account of his perfonal deformity, had beeti 
excluded from the fucGcflion to the crown. 
Thcfe particulars, however, are jumbled to¬ 
gether, in a manner calculated to avoid a mi¬ 
nute inveftigation. In the name of F^her, 
•* Son, and Holy Ghoft,** fa^'s he, ** I Henry 
** of Lancaftcr challenge this rewme of Yng- 
lande, and the crown, with all rnembres and 
“ appurtenances; ah I that am defcendit by 
“ right line of the blode, coming fro the 
“ gude King Heniy thorde, and throge-that 
right that God of lib grace hath- fent me, 
^ with heipe of kyn, and of my friends, to 
^ recover it; the which rewme was in pOynt 
“ to be ondonc by defaut of governance, and 
** ondoyirig of the gude lawes.” 

As no credit feems due to this connexion 
with Henry the third; fo it muft be admit¬ 
ted, that, fuppofing it neceifary to fet afide 

Richard 
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B.tcKar(! the ^ond, for d^aut of ^wnancet 
Henry the fourth was not, according" to the 
efoabliihed rules of fucceflion, the next heft 
of the crown. He was the grandfon of Eil- 
ward the third, by the duke of Lancafter, 
third fon of that monarch. But the duke of 
Clarence, Edward’s focond fon, had left a 
daughter, who was married into the houfc of 
Mortimer, and whofc grandfon, the carl of 
Marche, now a boy of feven years of age, was 
the reprefentative of that family. 

In ccamining this point, however, it ought 
to be remembered, that by the rules of fuc- 
celfion efoabliihed among rude and warlike na¬ 
tions, what is called the right of reprefentaiion 
is unknown, and the nearer defeendants of a 
family arc frequently preferred to the more 
diflant; as alfo, that, upon fimilar principles, 
female relations are ufually excluded by the 
males; According to the early laws of alrooft 
all Europe, the title of Henry the fourth to 
the crown was therefore preferable, from both 
of theie coUfiderations, to that of the eail of 
Marche. A contrary cuftom, indeed, in con- 
fequence of more improved manners, had un- 
doubtedty been gaining ground, before this 
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competition became an objed of attention; 
but we muil not iiippofe that it had yet be¬ 
come univerfal, or had acquired fiich a degree 
of (lability, as the peaceful (ituatipn, and the 
feientihe views of a polifhed age, have fince 
bellowed upon it. 

But whatever might be the opinions of 
parliament, or of the people, upon this point, 
the preference of Henry to any other compe¬ 
titor was, at this time, a matter of the highed 
expediency, if not of abfolute necelfity. To 
dethrone a prince, who had for years been 
ellablifliing a fydem of abfolute power, and 
who had given proofs of his violent and fan- 
guinaiy difpoiition, was a raeafure no lefs dan¬ 
gerous than it was difficult; and the iiiccefs- 
ful execution of it could only be expeded un¬ 
der a leader of great popularity,^ weight, and 
abilities. Henry appears to have been the 
only perlbn in the kingdom qualified for con¬ 
ducing fuch an enterprUe, and likely to ^ure 
the public tranquillity under the new Clablifht 
ment. To depofe Richard, aj^ at the (me 
time to commit the reins of government to a 
per(bn who, in that extraordinary exigence, 
was manifcdly incapable of bdffing them. 
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IRiuljdjhkve been to attempt tbi$ aboUtipn 
defpotifm by fubiDtuting afluthy in its place; 
and wantonly to ititraduce a revolution at the 
hazard of muctr bloodihed and injuftice, but 
with no rcafonable profped that it oniid be 
productive of atiy laiting advantageSi * 

Henry lift fourth enjoyed, however, but 
little tranquillity in the poift^on of that fo 
vereign power which was thus conferred upon 
him. The great lords, who had taken a dif> 
tioguifhed part in placing him on the throne, 
and who probably, over-rated their fcrvices, 
became dilTatisfied with that (hare of the royal 
&vour and confidence which he thought pro¬ 
per, to bellow Upon them; and were difpofed 
to heljeve they might eafily pull down that 
fobiic ;Which thcmfclvcs had crcCl^. 
The perfevnihg adivity, the deliberate valour, 
fpuml.poficy,'dd^layed 1^ this monarchy 
throi^li tlm whole , pf hb conduCt, enabled 
^m to fir^nent coafpincies which 

wjEre.f(wtsied agaaiift feim ; althou^ it muft 
W ndoiotted, Uiat hTs iracommon talents^ 
which uml^irmiy cieited for thb pur- 
pofe,' .dur^'d' fei|pi^ 0 f thirteen y«u^, were 

the prerogative 
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feom the Chock which it had received by did 
dcpofitioii of his predeceflbr. 

The fplendid charader of Henry the fifth; 
his courage and magnanimity; his clemency, 
moderation, and humanity; his engaging ap¬ 
pearance and deportment; his affability, ad- 
drefs, and popular manners; together with his 
renewal of the claim to the kingdom of 
France, and his invafion of that country, ac¬ 
companied with' mofi: aftoniftiing fuccefs; 
thele circumftances revived the flattering and 
delufive profpefts entertained by the Englifli 
in the days of Edward the third; and, by 
ieizing the national enthufiarfm, reinflated the 
crown in that authority and dignity which it 
had formerly maintained. 

. But the death of that monarch produced 
a fad reverfe in the flate of the kingdom. By 
the long minority of Henry the flxth, and 
his total inca}»city,' after he came to be of 
age; by the diCaflers which befid the Englifli 
in profleuting the war with France; and by 
their entire expul^n from that country, with¬ 
out the leafl hope of recovering it; the people 
were filled with'difeontent;:-were infpired 
with contempt of flhetr flivereign; and of 

courfc 
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tour/e w;icre difpofed to liften to any objediona 
againft the title by which his family had ob¬ 
tained the crown^ In the preceding reign 
thofe obje^ions were held to be of fo little 
moment, that Henry the fifth difeovered no 
jcalouiy or apprehenfion of the Earl of Marchci 
the lineal heir of Richard; and there even 
fubfifted bctw'ecn them an intorcourlc of mu¬ 
tual confidence and fricndlhip; a circumftance 
which reflefts great honour both upon the 
king and upon that nobleman. As the right 
of the governing family had been confirmed 
by a pofleffion of t^irec fucceffivc reigns, it 
would not, in all probability, have now been 
called in queftion, had not the wca,kncfs and 
misfortunes of the prefent adrainiftration de- 
ftroyed all refped to the government, and ex¬ 
cited uncommon dilfatisfadion. 

Upon the death of the earl of Marche with* 
out heire male, the duke of York* in right of 
his mothqr, was now become the rcprelcnta- 
tive of that family; and from the extenfive 
property poflefled by this nobleman, together 
with hU powerful connections, in confequcncc 
of various alliances among the principal nobi¬ 
lity, he fo un d himfelf in a condition to afleit 

jf 2 that 
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that clairil to the crown, which had Been ortf® 
ruled By the prevailing afcendant of the houie 
of Lancafter. It is needleis to enter ^nto paiy 
ticulkrs of the famoUs contention between 
thofe two branches of the royal family; which* 
■was continued through the reigns of Henry 
the fixth, of' Edward the fourth; and of 
lUchard the third; and which, dunng a pe¬ 
riod of about fivo-and-thirty years, filled the 
kingdom "with difordcr and with’ blood. That 
this l<mg continued civil war, in which dif¬ 
ferent princes were alternately fet up and de* 
throned by the different faiJUons, and in^which 
public authority was trwnpled under footi 
was extremely unfavourable to the prerogative, 
will readily be admitted. It cannot, however, 
^cape obfervarion, diat, in the coiirfe of this 
violent contention, the nobles were not, as in 
feme former ;dij(|>utes, leagued tpgetiber in op- 
pofition to the king v but, 1^ efjibufing the in- 
ferefe of dlfieient candidate, ^re ltd to em¬ 
ploy; titafn: whok force againfe one anothcri 
‘Thov^ crowc^ ^Gr^3fe, wiis^uiidoixljt* 
cdly weakened, the nobility did not'rccervc 
jproportionak ftrength; and the tenderrcy of 
JhU melanehrdy fituation was not fe much to 

increafe 
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jncreaTc the ariftocracy, as to exhauft and im- 
povcrifli the nation, and fo deftroy the effed 
of all iiibottlination and government 
When weconfider, in general, the date of 
the conftifcnti^a, from the aoceflion of 
•Edward the firft, to that of Henry the ft- 
Tenth, we muft find fome difficiiiilty to s^cer- 
tain the alterations produced in the extent of 
the regal authority! That the powere of the 
monarch were, upon the whole, making ad¬ 
vances during this period, it Oiodd feem un-' 
rcafbnablc to doubt; but this progrefi appears 
to have been flow., and frequently interrupted. 
If, in the vigorous and fuccefsful reigns o£ 
Edward the firft, of Edward tlic third, and 
of Henry the fifth, the feeptre was remark¬ 
ably exalted, it was at leaft equally dcpmffcd 
by the . feeble and unfortunate adminifiration 
of Edward the fecond, of 'JUchard the fe- 
eond, and of Henry the fixth. By what cir- 
cumftancei the prerogative acquired additional 
^^’eng^,, niider the princes of the Tudor fii- 
^^ily, item afterwards have occafion ta 
examine. 
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CHAP. VI. 

'Biftory of the Tarliament In the Jame Period, 

A mong the important fubjeds of in* 
quiry, which diftinguifti the period of 
Englifli hiftbry, from the acceffion of Ed¬ 
ward the firft to that of Henry the feventh, 
our firft attention is naturally direded to the 
changes which afteded the legiflative power; 
by thb introdudion of reprefentatives into 
parliament; by the divifion of that aflembly 
into two houfes, attended with the appropria¬ 
tion of peculiar powers to each of them; and 
laftly, by the fubfequent regulations, with 
Tcfped to the right of eleding members of 
the national council. Theft particulars appear 
to be of fuch magnitude, as to deftrve a 
parate pxamiiiation, 

SBECTIQN I, 

-^MJnWdu&kn of the Reprefentath^s nf Coun- 
tief and Bmughf into PqrHament, . 

The parliament of England, from the 
finae qf William th? Conqueror,’ was com- 

poftd, 
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pofed, as I formerly took notice, of all the im¬ 
mediate vaffals of the crown, the only part of 
the inhabitants that, according to the feudal 
conftitution, could be admitted into the Icgif- 
•lative aflembly. As the Englifli nobility, had 
accumulated extenfive . landed property> to¬ 
wards the latter part of the Anglo-Saxon go¬ 
vernment ; as yet larger territories were ac¬ 
quired by many of thofc Norman barons who 
•fettled in England at the time of the con- 
queft; and as the converfion of allodial intx> 
feudal feftates, under the crown, occafioned no 
diminution in the polTcfBons of individuals; 
the original members of parliament muft 
have been, for the moft part, men of great 
power, and in very opulent circumftanccs. Of 
this we can have no doubt, when it is con- 
fidered that,'in the reign of William the firA, 
the vaffals- of the crown did not amount to 
more than fix hundred, and that, exclufive of 
the royal demefne, the whole land of the king¬ 
dom, in, property or fiipcriority, was divided 
among fo ftnall-a numbw of perfons. To 
thefe opuleiit baroni^i attendance in parliament 
Was a duty which they were feldom unwilling 
to perform, as it gave them an opportunity bf 

jr 4 afferting 
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^ffertiftg their priviJegeB, of Jlpurting prefcp- 
■ment, or of dilplaying thar influence ajui 
niagnificcncc. But in ^ long courfe of time, 
-the members of thtt aflemWy were: f«bjc<ftefl 
to great , revolutions ; theit property was fre¬ 
quently difmembered, m4 fplit into fmallesr 
•diviflons i their number was thus greatly in- 
creafedf while the confidcration and rank of 
individuals were j^portion^Iy impaired: and 
many of thofe wlw had Appeared in eminent 
'ftatidns w’ero reduced, to poverty and obfcurity. 
<Thcflj ohangeg proceeded from the concur^' 
.rcnce chiefly of three different caufes^ 

■ 1. During that continual jealoufy -between 

the king and the nobles, and that unremitting 
ftruggle for power, which arofe from the na¬ 
ture of the En^iKh conftitntion, it was'the 
conftant atm of the crown, from a tnufeiouf- 
I pels of inferiority in>.^fQrce, to employ eveiy 
artiflee^ Of ftratagem fbr .ijndeirmining the in¬ 
fluence of vtjje Iriflocracy^ But- sfo ‘fnearisse 
cduld bp moreeffedhial fer this ywlfpoife^. than 
to diyide and difmemh^ tbiE pve^«wn efbtes 
of ^hc nobJes j fot the flmip weaWi, it h evi¬ 
dent,! whieh^ heoeme fejjtiifM’fe in rise hands 
^ oho mWf w/oqld kf of 99 ligniflcanm when 

fcattcrcd 
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Scattered anjong twenty. As the frequent in- 
jfucreiSions and diforders, whidi prevailed in 
the country, were produ^ive of numberleia 
forfeitures, tjiey afforded the king o^porturu- 
ties of feizing the property of thofe barons v, np 
had become obnoxious to him, and of either 
annexing it to the crown, di^ng of it at 
pleafure. In this manner a confiderable part 
of the land in the kingdom, during the course 
pf a century or two, paffed throu^ the hanUs 
of the foverei^, and, being diftributedin iueb 
parcels as coincided with his views, of policy, 
gave rife to a multiplicity of petty proprieton, 
from whole exCTtioas he had no rcafon to fear 
much oppofition to the piogrefs of bis au¬ 
thority. 

Another ciroumffance which contributed 
ffUl more effei^ually,i though perhaps more 
Howly and gradually^ to diminilh the eihates 
of the crown-vadkb, was the advancement of 
arts and manufaflures. 

The inupdonof the Gothic nations into tlie 
Boman empire^ die ffruggles which took place 
diiriag thdr xon^ of the dii&rent pcovia- 
tile liibleque^> invalions carded an by 
DOW fvfiro^jQf ftbe peqde, againft the 

il^tcs 
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flates eredled by tlieir predeceflbts;' the violent 
convulfioris which, in a great part of Europe, 
were thus continued through the courfe of 
many centutiis, eoulii not fail to deftroy all 
induftry, arid to'«xtingvifh the mechanical as 
well as the Kberal'profcffions. - The rude and 
barbarous mdnners-of' the concjuerors were, at 
the (iime time, communicated to thofc coun¬ 
tries, which fell under their dominion, and the 
fruits of their former culture and civilization 
being gradually loft, the inhabitants were at 
dength fonk in ifnircrlal ignorance and bar* 
.barifm, ' > ’ . 

When thefc diforders had rifen t^ a xertain 
pitch, the countries which had fb long poured 
out their inhabitants to difturb the peace of 
Europe, put a flop to their depredations. The 
northern hive, it has been laid, • was then ex- 
haufted. Thofe countries, howxvcr^, were ih 
reality fo far from being drained of inhabitants, 
that they had increafed m popuktion.: But 
they had become a little more civilized,* and, 
confcquently, had kds inclination to roam in 
queft pf diftant-fettlcracftts,i ,or to-procure tub- 
ftftencc by the plunders ofrnatioiis who were 
pow m a better condition to withftand them. 

The 
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The greater tranquillity which was thence* 
forward enjoyed in the ftates that had been 
formed upon the ruins of the Roman empire, 
gave the people more leifure and encourage- 
jnent to introduce regulations for fecuring pro¬ 
perty, for preventing mutu'al injuries, and for 
promoting their internal profperity. That ori¬ 
ginal difpofition to better their circumftanccs, 
implanted by nature in mankind, excited them 
to profecute thofe different employments which 
procure the comforts of life, and gave rife to 
•various, and iucceffivc improvements. This 
progrefs was more or lefs accelerated in differ¬ 
ent countries, according as their fituation was 
more favourable to navigation and commerce; 
the firft attention of every people being ufualfy 
turned to the arts moft effential to fubfiftencc, 
and, in proportion to the advancement of thefe, 
being followed by fuch as are fubfervient to 
convenioicy, or to luxury and amufement. 
The clevcpth and twelfth centuries have been 
marked by hifforians as prefenting, in modern 
times, the tirRdawnof knowledge and litera¬ 
ture to thc .weftern part of Europe; and from 
(hU |>eiiod we b^in to trace the rude foQtileps 
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of sitmiifa^res in Italy# in Fiaace, andm lbo 
2^etiherlands. • 

The cwnmunicatioa of the Normans with 
England, in the reign of Edward tho Confeffor^ 
lariuch began to 104a , and iliU more from th^ 
of William iihe jGonqueror,. contributed' to 
fpread in this Mand, the improsnemonts whic^ 
had made a.iqitioker prt^e& upon the dcsttt- 
nc^: the common aits ofdife were now. more 
and more cultivated; .tradefmen and meocaitf. 
^le people were gradual^ multiplied; foreign 
artificers, who had made prc^ciency.in rsakm 
branches of manufaduxe,- came. and fettled an 
England; and prtieular towns upon tltocoafib 
of the fea, or of navigable rivers, or which 
happened .to be>otberwife advantageouily fitui* 
ated, began to extend their commerce. 

This alteration in the ciicim)(laiaoes.cf ibcie# 
ty, whkh became more and more confpicuQSB 
through the reigns.of the leveral princesofthe 
Neuman and Flantagenet race, was produdke, 
as we may eafily ^ppofe, of a conu^ndont 
-ranatioaofjnaxmers. ThnpmprhtcirsQfltod, 
for wkde benefit the netf ^pttwetnenti leere 
chiefiy-intended, <ezideavauj!red to render; theh 
fituation more comforhdjlc, by purchafingthofc 

conve- 
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^venlences which were now intro^bftd; 
their ancient plainnc^ and fimph^itj, with 
«eiped to the accommodations of life, were 
more and more deferted.; a mode of living 
more expenfive, and ftmicwhat more elegant, 
began to take place; and even men of fmallcr 
fortunes were tempted in this, as well as in 
moft other particulars, to follow the example 
of their liiperiors. By an increafe of their an¬ 
nual cj^cnce, without any addition to their 
annual revenue, many individuals, therefore, 
were laid under difficulties, found it neceifary 
to contrad debts* and being fubjeded to in¬ 
cumbrances, were at laft obliged to difmember 
and alienate their eilates. 

To this general cauie of alienation, we may 
add the epidemical madnefs of the crufades, 
by which many perfons were induced to 
fell or mt^tgage. their poffeffions, that they 
might piirt themfelves in a condition for bear¬ 
ing a -pa^in ffiofe unprolperous and expenfive 
c^editions/ 

It may acccfdingly be remarked, that ar, 
about ffiis time, the Commerce of land was 
tendered more frequent, it was gradually freed 
from thoie legal refliraints to which it had an¬ 
ciently 
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ttently been futgcifted. Aecoi'ding to the CnS* 
plicity of manners which had prevailed among 
the rude inhabitants of Europe, and which 
had kepteftates invapably in the fame families, 
no perfon was underftood to have a right of 
fquandering his fortune to the prejudice of his 
neareft delations** The eftablifliment of the 
feudal fyftem produced an additional bar to 
alienation, from the circumHancc that every 
vaflal being a military ffervant, and having ob¬ 
tained his land as a confideration for fervices to 
be performed, could not transfer the property 
without the confent of his mafter. In Eng¬ 
land, upon the dawnings of improvement after 
the Norman conqueft, perfons who had ac¬ 
quired an. eftate by purchafe, were permitted 
to difpofe of it at pleafure; and in towns, the 
inhabitants of which became familiar with 
commerce, the fame privilege was probably 
foon extended to every tenement, however ac¬ 
quired. When the difpofition to alienate be¬ 
came fomewhat more general over the country, 
the conveyance, even of eftates defeending by 
inheritance, was executed in a-manner con- 

* Vide L. Aelfrcd, c. 37. 

fiftent 
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dftent with feudal principles, by fuhkfeudatkn* 
the purchafcr became the vaffal of the perfon 
who fold the lands, and who frill continued 
liable to the chief lord for all the feudal obli¬ 
gations. But in the reign of Edward the firft 
a ftatute was made, by which an unbounded 
liberty was given to the alienation of landed 
property; and when any perfon fold an eftate, 
the fuperior was bound to receive the pur- 
chafer as his immediate vaflal*. 

3. By the courfe of legal fucceffion, the 
property of the crown vaffals, or members of 
parham^ent, was alfo frequently broken and 
difmembered. The right of primogeniture, 
mdeed, which, among the feudal nations, was 
introduced m order to Ihelter the individuals 
of every family under the protedion of their 
own chief or leader, prevented, fb far as it 
went, the divifion of eftates by inheritance, 
^ut primogeniture had no place in female fuc¬ 
ceffion. Befides, the improvements of fociety, 
y enlarging the ideas of mankind, with rcla- 

^ The famous statute quia emptores, pa/Ted in the l8th of 
I. This law was farther e> t mded, or at least re- 
TT interpretation, in the reign of Ed- 


tion 
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tion to property, contributed to extend and to 
multiply devi/es, by which even landed pofTef*- 
iions were bequeathed at pleafure, and^ accord^ 
ing to the fituation of caprice of the owner, 
■were liable to be fplit and diftributed among 
different perfons. 

When the alienation of eftates^ together 
with thofe divifions^of landed property which 
arofc from female fucceflion, or from devife, 
had proceeded fo far as to threaten the de- 
ftrudlion of great families, the nobility took 
the alarm, and had recourfe to the artifice of 
entails for prefcrving their opulence aqd dig¬ 
nity. In the-reign of Edward the firft, they 
are faid to have extorted from the king a re- 
xnarkable-flatutc, by which the privilege of en¬ 
tailing was greatly extended; from which it 
may be inferred that there had appeared, about 
this time, a flrong dlfpofition to alienate and 
difmember cflates; fincc, in order to check 
the progrefs of the evil, this extraordinary re¬ 
medy was thought requifite*. 

• This was the statute of Westminster de candiiion» 
alSha, 13 Edward I c. i. By which it was provided, that 
an estate left to a person, and the heirs of hit body^ should in 
d'cases go to the issue, if thadwas any, if not, s^uld re- 
vat to the donor. 

Thefe 
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Thefe changes in the ftatc of landed property 
had necelfa/ily an e:^tcnfive influence upon the 
government, and more cfpecially upon the 
interefl and political views of thofe perfons who 
compofed the national council. Many of the 
crown-vaflhls were now, from the fraallnefs of 


their fortune, unable to bear the cxpence of a 
regular attendance in parl^ment; at the fame 
time that they were difeouraged from appear¬ 
ing in that aflembly; where, inftcad of grati¬ 
fying their ambition, they were more likely to 
meet with fituations to mortify their vanity, by 
expofing the infignificance into which they 
had fallen. They were no longer in a con¬ 
dition to view the extenfions of the royal pre¬ 
rogative with an eye of jealous apprchcnfion; 
but had commonly more caufe of complaint 
againft the great barons, who lived in their 
neighbourhood, and by whom they were fre¬ 
quently oppreffed, than againft the fovereign, 
whpfc power, being more diftant, and operating 
in a higher fphere, gave them lefs difturbance. 

But while, from theft confiderations, the* 


fmall barons were difpofedi in many cafes, to 
k'ithdraw thcihfelves from the meetings of 
parliament, the king had commonly an in- 


li. 
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tcreft in requiring their pun<ihial attendance f 
becauie he found it no difficult matter to attach 
them to his party, and by their affiftance was 
enabled to counterbalance the weight of the 
ariftocracy. On every occafion, therefore, 
where any meafurc of public inaportance was 
to be agitated, the king was ufually folicitous 
that many of the pc^rer members of parliament 
fliould be prefent i and a' great part of theft, 
on the other hand, were continually exeufing 
themftlves from fo burdenfome a fervice. Th.e 
lon^ the caufes which I have mentioned 
had continued to operate; in dividing and dif- 
membe'ring landed eftates, the number of 
crown^vaiiTals, deiirous of procuring an ex¬ 
emption ftom this duty, became fo much the 
greater. 

Comparing-the. condiuon of the different 
landholders of thekingdomy towards the latter 
part of the Anglor Saxon govemmeaty and iot 
fomc time after the Norman conqueft, we 
may. obftm a fimilar diffin^iem among them, 
j^rpeceding' from oppofite caiuft|k In 
former period, when people fmalt fortune 
were unable to fubflff without the prote^ion of 
their’fuperiorSf the property of many allodial 

. proprietors 
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J)foj)rictors was gradually accumulated in th<i 
hands of a few, and thofe who poffcflcd i 
landed territory of a certain extent, acquiring 
fuitable Confideration sfnd rank, wci*e dif- 
tinguiflied by the title of proceres, or chief 
nobility. Under the firft Norman priuecs, 
when the dependence of the lower ranks had 
produced its full effect ui the cbmpletion of 
the feudal fyfteffi, the owners of fhiall cftates 
were alriioft entirely annihilated; and in the 
condition of thple opulent barons among 
whom, the kittgdorh came to be divided, no 
difference was probably acknowledged. But 
when the rctival of arts, and the progrefs of 
the people towards independence, had begun 
to difmember eftates, arid to multiply the 
Vaffals of the^crown, the dilproportion betweeri 
the property of individuals became, once more, 
confpicuousand the former diftin^tion be¬ 
tween the great and fmall barons cxcite4 the 
attention of the legillature. 

The prior accumulation, and the fubfequ^t 
dilhpationi^ of wealth, had in this refpeft a 
fimilar efife^. In amaffing great fortunes fome 
uf the barons were neceffarily more fuccefsfid 
than others^ which rendered cftates extremely 

o unequah 
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HHOqual, In that ftatc of fociety which 
|»mp|te4 men to fpcnd* or promoted the divi- 
fion of their eflates, fome proprietors, proceeded 
likqwile in thU career with greater rapidity, 
by which the lame incqi^ality was produced. 

,In the great charter of king John it is or¬ 
dained, that the archbiftiops, biftiops, earls, and 
greater harons, fliali' be fummoned to the 
meetings of parliament, by particular letters 
from the king; and that all other perlbns, 
holding immediately of th^crown, lhall re¬ 
ceive a general citation from the king’s bailiffs 
or Iheriffs.' But, although the more opulent 
yaffals of the crown arc thus clearly exalted 
above thole of inferior wealth, and dignified 
with particular marks of refped, it is difficult 
to kffertain the extent of property by which 
thole two orders of men were feparated 
from each other., That the ffatute has a re¬ 
ference to fome known boundary between 
them, can hardly be,doubted; but whether, 
in order to obtain the rank and titb of a great 
an effate amounting to lbi|y hides of 
land was requilitc, agreeable to the diftindion 
of th(|:c/^ nohil^y in the reign of Edward 
^tho Cbnfeffor, or whether the qualification in 

point 
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point of property had, been varied according to 
the alteration of times and citcumftances, no 
account can be given. 

The cfFcdl of a regulation for fummoning 
the fhiall barons to parliament, by a general 
citation only, was to place them in ^greater 
obfeurity, and to encourage their defertion, by 
giving them reafon to hope that it would pafs 
without oblervation. In fuch a fituation, 
however* where a complete and regular at¬ 
tendance was n^ to be expedled, and where 
each individual was endeavouring to excufc 
himfelf^ and to throw as much as poffiblc the 
burden upon hb neighhoursi an agreement 
would naturally be fuggefted. to the inhabi¬ 
tants of particular diftrids, that they fhould 
relieve and iucceed each other by turns, in the 
performance of this duty, and thus contribute 
to their mutual cafe and advantage, by iharing 
among them an. inconvenience which they 
could not entirely avoid. Of thefe joint 
meafurcs, it was an obvious improvement, 
that, inftc?||d of a vague and uncertain rotati^, 
particular perfons, who appeared the beft qua¬ 
lified for the tafk, and were moft willing to 
undertake it, fhould be regularly elcAed, and 

o 9 fent. 
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fcnt, Rt the common expence, to leprcfent 
their Cor^tuents in parliament. Nor can it 
be doubted that the king would be highly 
pleafed with fuch-an expedient, by which he 
fecured a proportion of the fmall barons in the 
ordinal^ meetings of the national council, and 
which did not hinder him frpm convening a 
greater number on, extraordinary occalions. 

In this manner the knights of fliires appear to 
have been firft i^troduced into. parliament* 
The date of this remarkable event cannot be 
fixed with precifion; but ,it%as imdoubtedly 
as early as the reign of Henry the third *: The. 
divifion of counties produced a feparate afib- 
ciation among the crown vaflals, in each of 

• This records of parllameiit, for several vcigas ahser Ae 
Norman conquest, arc in a great measure lost, having 
probably, during the larons-wars, been destroyed alter¬ 
nately by each prevailing party, who found' them unfo- 
vourablc ter thrir interest.' [Prynne’s prefepc to Crtton’s 
Abridgment rf Reoords in the Towefc] T^s circum¬ 
stance accounts for the great ob<|curity in which, after all 
the labopr of antiquaries, the origin of so gmt a change 
in the constkotion of that assemUy still remains. The 
ffist introduction representatives of imuntics may,’with 
pi#e probsSnlity, be traced as foriback as the reign of king 
Carte’s Hist, reign of ^war#l, . , 

fhofq 
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thole dillri<fts, for eIp<Jling their own repre- 
fentatiyes. The number of thefe appears to 
have jbeea originally precarious, and probably 
was varied in different emergencies, Pn dif¬ 
ferent pccalions we meet with four knights 
called from each county; but they were gra¬ 
dually reduced tq two, the Hhalleft number 
capable of confulting together for theinterei^: of 
their conllituents 

The lame changes in the Hate of the nation^ 
which contributed principally to the jife of 
the knights of fhlll^s, introduced likewife the 
burgefles into parliament. 

By the advancement of agriculture, the 
pealants,, in many parts of Europe, had been 
gradually emancipated from llavcry, and been 
exalted fucceflively to the condition of farmers, 
of tenants for life, and of hereditary proprietors. 
In con^r^ence of the freedom attained by this 
inferior clafs of men, a great proportion, of 
them had engaged in ipcchanical employr 

Jn tlie eleventh year of Edward 1 . four kpiglita were 
summoned for each county. [Brady’s Hist, of England.] 
hi the re^ of Jcdiil, there had been a writ issued to* the 
of Oxfordshire, to return four knight for that 
county. Carte, ia die reign of Edvard I* 

O 4 
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mente; and, being collcded in towns, where 
the arts were moft cdnMicnicntly cultivated, 
had, in many cafes, become manufa(S^«rers and 
mcrchantsi The fituation of thefe manufac¬ 
turing and trading people enabled them, alter 
the dilbrders which prevailed in Europe had in 
jbmc mcafure ifibfidcd, to make a rapid pro- 
grefi in improving their circumftance^, and iit 
acquiring various immunities and privileges. 
By mutual emulation, and by the influence of 
example, the inhabitants of the fame town 
were excited to greater intlliftry, and to the 
continued exertion of their talentsy at- the Cime 
time that' thev were in a capacity of uniting 
readily for lti|pt?ual defence, and in fupporting 
their comtnpn intereft. ^ Being originally 
the tenants or dependents,'cither of the king 
OTof fome particular ‘nobleman, upon whofc 
demefne they rdfided, the fupcrior Cxa^ed 
from thens, not only a'rent for the lands'^Which 
they pofllffed, but various-tolls, and duties for 
the goods which they exchanged with’ their 
peighbours, Thefe cx&ftions, which hdd been 
at fifft precarious, were gradually afeertained 
and fixed, ei^ier by long cuftom, or by exprefs 
regulations. Bu4 -ns many artifices had, no 

doubt, 
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doubt, been frequently praftifed, in order to 
elude the payment of thofe duties, and as, on 
the other Band, the perfons employed in levy¬ 
ing them were often guilty of oppreffion, the 
inhabitants of particular towns, upon their in- 
creafmg in wealth, were induced to make a 
bargain with the fuperior, by which they 
undertook to pay a certain yearly rent, in room 
ol all his occafional demands; and thefe pe¬ 
cuniary com pofitions, being found expedient 
for -both parties, were gradually extended to 
a longer jieriod, and at laft rendered perpetual. 

An agreement of this kind appears to have 
fuggefted the firft idea of a borough, confidered 
as a corporation. Some ol the principal in¬ 
habitants of the town undertook to pay the 
fuperior’s, yearly rent, in coniidcration of 
which they were permitted to levy the old 
duties, became rcfponlible for the funds 
Committed to their aire, As managers for 
the community, therefore, they were bound 
to fulhl its obligations to the fuperior; and, 
by a natural extenfion of the fame principle, it 
came to be underftood that they might be 
profecuted ftM' all its debts; as, on the other 

hand, they obtained, of courfcj a right of pro-^ 

fecuting 
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debtors. The fociety was thus 
viewed, in the light of a body politic, or fic¬ 
titious perfon, capable of legal ded^s, and ex¬ 
ecuting every fort of tranfadion by means of 
c^tain trudees or guardians. 

This alteration in the ftatc of towns was 
ac^mpanied with many other improvements. 
They were now generally in a condition to 
difpenie with the protedion of their fuperior; 
and ; took upon themfcivcs the burden of 
keeping a guard, to defi;nd them againft a 
foreign en^y, and to fecure their internal 
tranquillity. Upon this account, befide the 
appointment of their own adminiibators, they 
obtained tbe^iivilege elcding m^iftrates, 
for diftributSg juftice among them. They 
became, in a word, a ^ecies of foccage tenants^ 
with this remarkable peculiarity in their favour, 
that by xemaining in the ftate of a corporation 
fi;om^one*gcncration to another, they were not 
liaWe.to the rHc/dbrrr . belonging to-a iuperior, 
tqion the tranfmiflioif of lands to the heirs of a 
vaflal. 

■ piiecilc, period of the firft incorporation 

of boroughs, in'the different kingdoms of 
Kuropc, is not eafily deterinined; becaufc thft 

privileges 
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privileges -arifing from the payment of a iixed 
rent to the fuperior, in the room of his cafual 
cmolumentf, and the conlequences which re- 
faltcd from placing the revenue of a town 
under permanent adrainiftrators, were flowly 
and gradually unfolded and brought into the 
view of the public. In the eleventh and 
twelfth centuries, we may trace the progrefi, 
if not the firft formation, of thofe communities, 
in Italy and in Germ^y, which correfponds 
with the advancement of trade and manufac- 
turcs^in thofe countries*. The Howns in 
France are faid by Father panicl to have been 
firft incorporated in the reign of Lewis the 
GrOfs; but it appears that they ^ad then ac¬ 
quired confidcrable privileges, were intrufted 
with theif ;Own governmenib and the inhabi- 

* With respect to the rise of the cities of Italy, see 
Muratori Antiq. Ital. Med. iEvi, tom. iv. The advance¬ 
ment of the German free cities appears to have been rather 
posterior to thatof the Itab'an; their chief privileges having 
been acquired upder the princes of the Swabian fruiily- They 
attained their highest pitch of grandeur in consequence of 
the famous Hanseatidc confederacy, which began in the 
year 1241. Sec Allege de ITiistoirc et du droit public 
d’Allemagne, par'M. Pseffcl. 
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^tSfWere formed intx) a militia for the ferrice 
of the crown *. 

In the reign of Henry the of England, 
the cotemporary of Lewis the Grof^ the, in¬ 
habitants of London had begun to farm their 
toils and duties, and obtained a royal charter 
for that purpofe f. Their example was followed 
by the other trading towns, and from this 
time forward, the exiftence of Englilh boroughs 
becomes more and mor| confpicuous. 

When the towns, under the immediate pro- 
teftion of^heking had been incorporated, and, 
of courfe, exalted into the rank of crown- 
vaflals, k was agreeable to the general ;(yftem 
of the feud^ policy, that they Ihould have a 
voice in the national couticil; and more efpe- 
cially, when extraordinary aids, befidc -their 
conftant yearly rent, were demanded from 
them, as well as from the other tenants 
mpitey that they ftiould have opportunity of 
rpfufing or.confenting to thefe demands. Their 
attendance ia that aSTcmWy was, at the fame 

• M. Pwffel’s History oi the rciga of Levis VII., 
t Hume’s History df Engbmd. 

time, 
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time, of advantage to the fbvereign* and even 
more fo than that of the fmall barons; for the 
trading people of all the inferior part of the 
nation were the moft liable to be iniulted and 
opprelTed by the nobles, and were of conft- 
quence proportionably attached to the mo* 
narch, who had found his account in proteding 
and fupporting them. 

It was impoffible, however, that all the 
members of every royal^oroUgh ihould aflem- 
ble in order to deliberate upon the bufmefe of 
the nation; and in this, as well as in the 
feparate concerns of each refpedive commu¬ 
nity, it was natural for them to comipit the 
adminiftration to particular commiffioners or 
reprefentatives. In England, accordingly, it 
appears, that after the boroughs had been in¬ 
corporated, arid had been raifed, by their 
trade, to a d^ee of confideration and inde¬ 
pendence, they b^gan to fend reprelentativcs 
into parliament. The records of parliament, 
as has been before remarked,-during fcvcral 
reigns after the Norman conqueft have not 
been prefcrvcd; fo that it is no lels uncertain at 
what pfecife time the burgeffes, than at what 
tioac the knights of foircs, made their firft ap¬ 
pearance 
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pcarailce in that aflembl;^; as diofe tw(j 
events proceeded from the fame cauft, the ad* 
vancement of conyncrce and manufafturcs, it 
is probable that they were nearly coeval *. 

In the great charter of king John, it is ex* 
prefsiy ordained, that aidslhall not be impofed 
npon the boroughs without the confent of 
parliament; from which it may be inferred, 
that thofe communities had then acquired the 
rank of foccage tenants, and that matters were 
at laft ripened and prepared for their introduc¬ 
tion into the councils of the nation; The 
firft inftance upon record of the burgefles at¬ 
tending m pailiament, occurs in the forty-ninth 
year of the reign of Henry the third ; when 
they arc laid to have been called by the famous 
carl of L^cicefter, in order to fupport his am¬ 
bitious views: but this is not mentioned *by 
any hifrorian as a late innovation ; neither is 
it probable that: this nobleman, at the very 
time when he was endeavouring'' to feredn 
Kimtelf from the refentment of the nation, 

Sir Henry Spciman declares, that, froni the roost 
careful examinatioh, he could f hd no irjiaea of the repre- 
aentativa of ix^oghs in p^aincnti’ bJdfore the latt^ part 
rf the rdgn of Henry Ilh Glossa:. v. Par liamentm i. 

would 
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■would havo ventured to open a new fource of 
difcontait, by making a fudden and violent 
change in the conititution. It is likely that 
fome of the burgelTes had been prelcnt in for¬ 
mer parliaments; as we find that they after¬ 
wards were, upon two different occafions, in 
the early part of the reign of Edward the firft j 
but the number of them was not fixed; nor 
were they accuftomed to give a regular at¬ 
tendance. 

The policy of Edward the firft led him to 
take hold of the circumftances, which have 
been mentioned, for promoting the intereft of 
the crown. In the twenty-third year of his 
reign, directions were given to fummon regu¬ 
larly the knights of the ihires, together with 
the burgefles; of which, after the example of 
the former, two were generally fent by each 
borough; and from, that period, both thefe 
claffes of mprcfflntatives continued to be con- 
ftant memt^rs of the legifiature. 

The fame circumftances, according as they 
exifted more or lefs completely, in the other 
countries of Europe, were productive of fimilar 
changes ia^tbc. 'conftit^tion of their national 
councils. 


In 
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• In Scotland, a country whofe government 
and laws bore a great analogy to thofe of Eng. 
land, not only from the common circumftanccs 
which operated, upon all the feudal nations, 
but alfo from that vicinity which produced an 
intercourfe. and imitation between the two 
countries, the parliament, as far back as we 
can trace the records of Scottifli hiftory, ap- 
pears to have been compofed of the greater 
thanes, or independent proprietors of land. 
The reprefentatives of boroughs are fuppofed 
by hiftorians to have been firft introduced 
into its meetings during the reign pf Robert 
Bruce, which correfponds to that Edward 
the fecond; but fatisfadlory evidence h^ lately 
been produced, that this event mufr have 
happened at an earlier priod *. , From the 
flow progrefi, however, of trade in Scotland, 
the number of burgefles in her national coun¬ 
cil was. for a long time irujonfideraUc; and 
their appearance was limited to a few extra- 
ordinai^^fes. 

The reprefentatives of counties became con- 

, * See Br. Stuart’s apitc resesnhei intake aadent go¬ 
vernment of Scotland. 

ftkuent 
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ftituent members of the Scottifli parliament 
b/ the authority of a ftatute, which, being 
Hill preferved, affords great light with refped 
to the origin of this eflablifhment both in 
Scotland and in England. By that ftatute it 
is provided, that the fmaller vaffals of the 
crown ftiould be excufed from perfonal at¬ 
tendance in parliament, upon condition of their 
fending reprefentatives, and maintaining them 
at the common expence. This regulation was 
introduced by James the hrft, who, as he had 
relided for many years in England, and was a 
prince of learning and difeernment, had pro¬ 
bably been induced to copy this branch of 
policy from the inftitutions of a people, among 
whom the monarchy had made greater ad¬ 
vances than in hisi own country. But the 
Scottifli barons, whole poverty had given oc- 
cafion to this regulation, laid hold of the dif- 
penfation which it beftowed upon them, with¬ 
out fulfilling the conditions which it required; 
and it was” not until the reign of James the 
fixth, that their obligation to fend reprefenta¬ 
tives into parliament w<l§ regularly enforced *» 

* In the rdgn of James the first, we meet with two 
VOL. II. p statutes 
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In France^ the leprefbntatives of boroughs, 
according to the moll probable account, were 
hril introduced into the national a£einbly in 
the reign of Philip the Fair, by whom they 
are laid to have been called £or the purpoie 
chiefly of confenting to taxes*. It is re¬ 
markable, however, that in the French coa- 
vention of efiaUs^ no fet of men, correfponding 

statutes upon this subject. • By act 1425, c. 52. it is re¬ 
quired, th^ all the freehelderj shall give personal attend¬ 
ance in parliament, and not by a procurator ; unless they 
can proyc a lawful cause of their absence. Afterwards, 
by a statute 1427, c. 102. it is enacted, “ that the small 
barons and free tenants need not come to parliaments, 
V providefl that, at the head court of every sheri^om, 
"■two or more wise men be chofen, according to the ex- 
" trat of. (he shire, who shall have power to hear, treat, 
" and finally tp determine all causes laid before parliament \ 
" and to chuse a ipeah'ery who shall propone all and sundry 
" needs and causes pertaining to the commons m par- 
" liament.” 

. From these two acts of paHKament, k iy evident the 
king had first endeavoured to enftn-ce the attendance of 
all the small barons; and, upon finding this impracticable, 
had resorted to the expedient of introdneiUg representa¬ 
tives. 

This happened about the year tjoo. See Fasquisf 
Recherches de' la France. , 
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to the kiughts of ihires in England, was ever 
admitted. The improvement of arts, in France 
as well as in England, contributed not only to 
raife the trading people, but alfo to difmember 
the eflates of many proprietors of land; but 
the king does not ieem to have availed bim- 
felf of that iituation f(nr obliging the fmall 
barons to fend repreientatives into the national 
council. The greater authority pofTcfHed, 
about this period, by the French monarch, 
was probably the caule of his not relbrting to 
the lame Ihifts, that were pradtifcd in Eingland, 
to counterbalance the power of the ariftocracy. 
That a fbvereign Ihould court the lower part of 
and raife them to conhderation, 
with a view of deriving fupport from them, is 
none of the moil: agreeable expedients; and 
nothing, we may fuppofe, but fomc very ur¬ 
gent neceliity, could make him think of fub- 
mitting to it. 

circumfrance now mentioned, created 
a moft eflential difrcrcncc between the national 
council in France and in England; the latter 
comprehending the reprefentatives of counties 
as wdl as of boroughs, and confequcntly a large 
proportion the people; whereas the former 

p 2 admitted 
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adihltted no other reprerentatives but thofe of 
boroughs, the number of Yvhich, in either 
country, was for a long time inconfiderable. 

The free cities of Germany had, in the 
thirteenth centuiy, acquired fuch opulence as 
enabled them to form that famous Hanfeatick 
league, which not only fecured their inde¬ 
pendence, but rendered them formidable to all 
the military powers in their neighbourhood. 
From thefe circumftances they rofe to politi¬ 
cal power, and obtained a feat in the diet of 
^e empire. But in Germany, the reprefenta- 
tives of the ihiall barons were not admitted 
into that aiTembly, from an oppofite reafon, it 
ihould feem, to that which prevented their ad- 
miffion into the French convention of eftates. 
At the time when the rife of commerce had 
led the way to fuch a regulation, the nobility, 
and the free ftates of the empire, had fo firmly 
eftabliihed their independence, and the em¬ 
perors had ib far declined* in authority, that it 
was vain to exped, by any artifice or exertion, 
to flop the progrcls of the ariftocracy. The 
^tiat exaltation of the German Hates had in- 
d^d produced a wide diHerence in the power 
ai^d dignity ofthe difierent nobles; and thofe 

of 
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of inferior rank, inftead of maintaining an 
equal voice with their fuperiors, were at length 
alTociated in different claffes; each of which, 
having only a lingle vote in the diet, were, in 
faft, reduced to a worfe condition than if they 
had a£ted by reprefentatives. 

In Flanders, in the fevcral principalities 
which afterwards compofed the Spanifli mo¬ 
narchy, and, in general, in all the feudal go¬ 
vernments of Europe, we may obferve, that 
whenever the towns became free and opulent, 
and where they continued members of a larger 
community, they obtained a feat in the legil^ 
lativc affembly. But with ref|3e6l to the re¬ 
prefentatives of the fmall barons, or inferior 
nobles, their introdudion into the legiflaturc 
is to be regarded as a more fingular regulation, 
which, depending upon a nice balance between 
the crown and the nobility, has been adopted 
in fome countries, and in others negleded, ac¬ 
cording as it happened to fuit the intcreft and 
policy of the fovereign, or the peculiar circum- 
ftanccs of the people*. 

* The boroughs are said to have been introduced into 
the corits of the diSeKnt petty kingdoms of Spain, about 
the same tSme as in the other nations of Europe. In each 

P 3 



314 


niSTOSY OF THE FARLIAMENT^ 


In Italy, a country which had been broken 
into fmall principalities, under princes poffefled 
of little power, or refiding at fuch a diftance 
as to have little capacity of exerting it over 
the inhabitants, the principal towns, whofe 
profperity in trade, if we except the territories 
belonging tq the Moors in Spain, was prior to 
that of the other parts of Europe, became fe* 
parate and independent iiates; and fell under 
fu<di modes of republican government as were 
agreeable to the fituation of thpir rcfpe^livc foi 
cieties. 

From a coniiedled view of the different 
countries of Europe, during the period now 
tinder examination, it feems hardly poflible to 
entertain a doubt, that the reprefentatives in 
the Englifli parliament wcfe introduced in the 
manner, and from the caufes, which have been 

of those kingdotiM the cortes came to be composed of the 
nobility, of the dignified ecclesiastics, and the representa¬ 
tives of the cities. But in none of them do we find that 
the representatives of the small proprietors of land were 
admitted into those assemblies; though, in the kingdom 
of Arragon, it appears that the nobility were distinguished 
^0 those of the first, and those of the second rank. See 
Dr. Robertson's History of Charles V. 

fpecihed. 
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fpecified. It appears, at the fame time, furprif- 
ing, and may perhaps be confidered as an ob* 
jedion to the account which has been given, 
that there is a profound iilcnce, among all co* 
temporary writers, concerning this important 
event. The hiftorians of that age, it is true, 
were neither philofophers nor politicians; they 
weremarrow-minded and bigotted ecclcfiaftics, 
who faw nothing of importance in the hiftory 
of England, but what was immediately cotw 
neded with thofe religious inilitutions to which 
they were devoted. But ftill it may be faid, 
that if the commons were unknown in the 
early afiemblies of the nation, the introdudion 
of that order of men into parliament, would 
have been fuch a novelty, as could hardly fail 
to ftrilce the imagination, and to be meAticmed 
in feme of the writing of thofe times. 

It is necelTary, however, to remark, that 
this alteration was produced in a gradual 
manner, and without any appearance of in¬ 
novation. When the kni^ts of fhires be¬ 
gan to attend the meetings of parliament, 
they were no other than barons formerly en¬ 
titled to that privilege. Their being lent at 
common cxpcncc of the fmall barons bc- 
p 4 longing 
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longing to a diftrid, was a circumftance that 
would excite little attention; as it probably 
aroft from the private contribution of the par¬ 
ties concerned, not from any public regulation. 
The burgefles, in like manner, were not ad¬ 
mitted into parliament all at once, or by any 
general law of the kingdom; but when par¬ 
ticular towns, by their incorporation, and by 
the privileges beftowed upon them, had ac¬ 
quired the rank of crown-valTals, their obtain¬ 
ing a fliare in the legiflature, by means of re- 
prefentatives named for'that purpofe, was a 
natural confeqi^Ence of their advancement. 
Thb privilege, lb far from being regarded as 
new or uncommon, had regularly been acquir¬ 
ed by fuch of the churlcs, or pcalantry, as were 
exalted to the condition of foccage tenants; 
and was in reality a confequence of valTalage, 
interwoven in the fyftem of that feudal govern¬ 
ment, with which the people of that age were 
familiarly acquainted. Neither was it likely 
that the appearance, from time to time, of a 
few of thefe inferior perfons, along with the 
greater lords of parliaments, would have an 
af^rent tendency to vary the deliberations of 
that aflcrably; and the pradice had, in all pro¬ 
bability! 
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bability, been long continued, and greatly 
tended, before the cfFe^ of it were of fuch 
magnitude 3S to attra<£t the notice of the pub¬ 
lic. 


SECTION II. 

The dfuifion of Parliament into two Houfeij, and 

the peculiar Privileges acquired hy each Hmfe. 

The members of the great council, in all 
the feudal governments of Europe, were dU 
vided originally into two clalTes or orders; the 
one corapofed of ecclefiaftical, the other of lay 
barons. Thefc two fets of men, from their 
circumftances and way of life, having a differ¬ 
ent intereft, aijd being adluated by different 
views of policy, entertained a rnutual jealoufy, 
and were frequently difpofed to combat and 
thwart the defigns of each other. In the con- 
dud of national bufinefs, they ufiially held fe- 
parate conferences among therafelvcs; and wheri 
they afterwards came to a joint meeting, were 
accuftomed, inftead of voting promifeuoufly, 
to deliver, upon the part of each, the refult of 
their previcnis deliberations. As each of thede 
bodies was pofleffed of independent authority. 
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it would have been dangerous to venture upon 
any meafurc of importance, in' oppofition to 
the inclination or judgment of cither; and, 
therefore, in all public tranfadions which they 
had occlalion to determine, the concurrence of 
both was held indilpenfable. Hence, by long 
cuftom, they became two feparate ^aies, hav¬ 
ing each a negative upon the relblutions of th^, 
legiflatnre. 

When the burgelTes were admitted into the 
national aflembly, they were, by their fituation 
and charader, {till more diilinguilhed from 
the eccleflaltical and lay barons, than thefe lall; 
from each other. They aded, not in their 
own name, but in the name of thofe cohnmu- 
nities, by whom they had been appointed, and 
to whom they were accountable; at the fame 
time that the chief objed in requiring their at¬ 
tendance, was to give their confent to fuch pe¬ 
culiar aids, or taxes, as were demanded from 
their confrituents. It was necelTaiy, there¬ 
fore, that they fliould confult among them- 
fclves, in matters relating to their peculiar in- 
terefr; and, as the department allotted them 
we^ unconneded wHh that of all the other 
members, they naturally obtained a feparate 

voice 
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Toicc in the affembly. We may eafily con-!- 
ceive, that w^en this mctiiod of procedure 
had been eftablilhed in the impofitbn of taxes, 
it was afterwards, upon the fubfequcnt rife of 
the burgeffes, extended to every brancii of par* 
liamehtary bufmefs, in which they claimed the 
privilege of interfering. Thus, in all the feudal 
kingdoms which had made advances in com¬ 
merce, the great council came to be compofed 
of three eftatcs: each of whom, in the deter¬ 
mination of public meafures, enjoyed a fepa- 
rate negative. 

Whether thefe different clafles of men fliould 
be convened in the fame, or in different places, 
depended, in all probability, upon accident, 
and in particular on the number of their mem¬ 
bers, which, at the times of their meeting, 
might render it more or left difficult to procure 
them accommodation. In England, the pre¬ 
lates, and the nobility, were accuflomed, in 
nrdinaiy cafes, to meet in the fame place; al¬ 
though it is likely that each-of them, in order 
to fettle their plan of operations, had previous 
confultations among themfelves. When the 
deputies from counties and boroughs were firft 

called 
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ealkd into parliament, they proceeded upon 
. the fame plan, and were included in the fame 
meeting with the ancient members. It is pro¬ 
bable, that the boroughs, then in a condition 
to ufe this privilege, were n(^ numerous. To 
a parliament held in the eleventh of Edward 
the firft, we find that no more than tw^enty 
towns were required to lend reprefentatives; 
of which two were fummoned from each 
town*. But upon the regular eftablifliment of 
the deputies from counties and boroughs, in 
the twenty-third year of that reign, the num¬ 
ber of the latter was greatly encreafed. The 
returning boroughs, from each of which two 
reprefentatives were generally required, are laid 
to have then amounted to about an hundred 
and twenty; bcfidcs thofes belonging to Wales, 
of which there arc fuppofed to have been about 
twclvcf. 

f The tradlag towns, who sent represcatatives to this 
pa^a^ent, were London, York, Carlisle, Scarborough, 
Nottingham, Grimesby, Lincoln, Northampton, Lynne, 
Yarmouth, Colchester, Norwich, Chester, Shrewsbury, 
Worcester, Hereford, Bristol, Canterbury, Winchester, 
and Exeter. See Carte’s Hist. 

' Someof .thne borough^ however, woe omitted in 
the sunpnons to future parliaments. Mr. Browne Willis, 

from 
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From the number of the burgeffes at this 
time, from the influence and weight which 
they had acquired, and from their peculiar 
charader and circumibinces, as reprefenting 
the commercial intereft, they now found it- 
convenient, it Ihould feem, to have a different 
place of meeting from the other members of 
parliament, and began to form a feparate body^ 
which was called the houfe of commons. 

from a diligent inspection of such materials, as he could 
find, to afibrd any information upon this point, is of opi¬ 
nion, that from about the middle of Edward the third's 
reign, to the beginning of that of Edward the »xth, 
the par&ment consisted of a pretty unifmm number of 
boroughs: that, about this last period, it consisted of 126, 
and at no former time amounted to 130. See Notitia 
Parliam. 

Mr., Hume asserts, that the sheriff of each cwinty had 
anciently a discretionary power of omitting particular 
boroughs in his returns, and was not deprived of this 
power till the reign of Richard 11 . [Hist. 4to, vol. ii. p. 
287.] In proof of this assertion, he refers to 5 Richard 
n. c. 4. But that statute proves the direct contrary. It 
declares, ** .That if any sheriff leaves out of his returns any 
cities or boroughs which be Iwund, and of old time were 
wont to come to the pariiament, he shall be punished in 
the manner as was accustomed to he done in the said case in 
** times Statutw at Large. 

The 



> The knights of ihkrs continued^ for ibmd 
time after, to fit in what now became the 
koufe of peers. Although the fmall barons 
were, in general, exctlfed from perfonal at* 
tendance, yet, as istiwn-vaflalsj they had ftill 
A title to vote in parliament; and fuch of them 
as attended, even in confequence of an elcflion, 
were at firft confidcred in tlje lame light with 
the greater nobility. By appearing frequently, 
however, in the capacity of mere reprefenta* 
tives, not, only elefled, but having their charges 
borne by their conllituents, their privilege of 
attending in their own right was gradually loft 
and forgotten. In confequence of the progref- 
fivc alienation and divifion of landed property, 
their perfonal influence was continually finking, 
while that of the mercantile people was rifing 
in the fame proportion; and, as theft two 
dalTes were thus brought nearer to a level, the 
ianded gentry were often indiferiminately 
chofen to reprefent either the one or the other. 
In fuch a fituation, it became at length an 
obvious improvement, that the deputies of the 
counties and boroughs, as by the circumftanoe 
of their being repreftntatlves, aqd refponfibk 
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to thofe who had ai^ioted tfaoQa> they were 
led into a iimilarity of procedure, ftould meet 
in the fame hemfe, and carry on their delibera>« 
tions in common. It is conjedured by Carte, 
the hiiloiian, that this change was not ededed 
before the latter part of the reign of Edward 
the third; but with refped to the precife time 
when it happened, there feems to be no evi¬ 
dence whatever. 

The coalition of thelc two orders of depu¬ 
ties may perhaps be regarded as the great caule 
of the authority acquired by the Englifti houfc 
of commons. The members of that houie 
were by this meai^e exalted to higher confl- 
deration and refped, from the increafe of their 
numbers, as well as from the augmentation of 
their property. They now reprefented the 
mercantile peojde and the landed gentry; who, 
exclulive of thofe who remained in a Ibte of 
fervitude, oompofed the great body of fhe 
people, and who pofiefied a great proportion 
of the national wealth. Of thole two clades 
of the free inhabitants, the'landed gentry, for 
A hHSg time, enjoyed the iirll rank; and the 
deputies of bonnigbs were therefore frequently 

chofon 



d24 , Ht8T0&¥ 0¥ THE PARLIAMENT^ 


chcfen among the ncighbourbg gentlemen^ 
who, by reafon of their independence, were 
more capable than their own burgefles of 
proteding their conftituenta. By joinmg to- 
' gether and confounding thcfc dilFerent orders 
of reppcfentativcs, the importance of either 
was in fome degree communicated to both; 
at the fame time that the people, imder fo 
many leaders, became attentive to their com¬ 
mon privileges, and were taught to unite in 
defending them. Had all the conftitucnts been 
to appear in the national council, they would 
have been a diforderly multitude, without aim 
or diredion: by chooiing deputies to manage 
their parliamentary intereft, they became an 
army, reduced into regular fubordination, and 
conduded by intelligent officers. 

. We accordingly find, that, even fo early as 
the reign of Bichard the fecond, the commons, 
when they had been induced te take party 
with the crown, were able to defeat the de- 
figns of the nobility, and to raife the fovereign 
from the loweil ei^mity.to the height of ab- 
^ute power, ^he fudden teyolution, pro¬ 
duced at that time by the narional reprefenta- 

tives, 
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tivcs, was a prelude to thofe greater exertions, 
which, at a fubfequent period, they difplayed 
in a better caufe. 

In the principal kingdoms upon the conti¬ 
nent of Europe, the third ejiaU was differently ' 
conftituted. It comprehended, as I formedy 
obferved, no other deputies but thofe of the 
trading towns; a fet of men, who, in compa- 
rifon even of the fmall barons, or inferior gen-’ 
try, were long obfeure and infignificant. la 
fupporting their privileges, the boroughs were 
not aided by the joint efforts of the counties; 
and the family intereft of the reprefentative 
was not fiiper-added'to the weight of his per- 
ibnal wealth. 

In fome of thofe kingdoms, therefore, as ia 
France and in Spain, the monarch was enabled 
lo .break the ariftocracy, and to annihilate the 
national council, before the tKtri ejiate, in con- 
fecpience of the advancement of commerce, 
was in a condition to cftablifli its authority: 
in others, as in the German empire, the great 
nobles, before the deputies of towns had ao^ 
quired much influent; in the reduced the 
power both of'■tihataficmbly, and »f the em¬ 
peror, to a mere fhadow. 

VOL. n. a Aftt? 
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membexsof puiiament had been 
aceufbmed to meet regularly in two leparatc 
places, the three eftates were gradually melted 
down and loll, in the divi^bn of the two 
houlea.. The eedeliailtcal and lay barons, who 
4t in the upper houie^ were led, moll fre* 
quently^ into a promi&uout deliberation; and 
did not think it worth while to demand a fepa- 
rate voice, except in determining any nice or 
important que^on, by which the intereil of ei¬ 
ther was {^rticularly affeded. But'as govern¬ 
ment mme to he moreeibblifiied upon a regu¬ 
lar plan, tholh extramdmary queilioss occurred 
lefs frequently % at the ikme time that the pro- 
grefs of knowledge, and of the arts, diminiihed 
the infliusncecf the cler^, and rendered them 
lefi wilKng to hazard a dired and avowed oon- 
ted with the nobles. The cudom of deliboat- 
ing promifeuoudy, .was thus more and more 
confirmed, and the exertions of a feparate ne¬ 
gative, being confidered as indication^ of ob- 
^acy ora ta^tiooixiifpofitiony were rnadred 
wkh di4p|utdNCtiim and cenfure, and at length 
ilsti^ly exploded. > It appears that, m the time 
dCJtichKtd the not 

entirely oompleated. 


The 
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The two houfes, on the otiier hand^'having 
bccaiion always to deliberate apart, acquired an 
independent authority^ and were naturally re¬ 
garded as di{lini51 branches of the dogiflature. 
The wfolutions of each h<ju& conftituted afc- 
parate toic6; and the concurrence of bodi was 
necediliy in ail the determinations of pa8li»> 
lociit. 

After the formation of the two houlesof 
parliament; in the manner ju^ mentioned, 
each of tlftm came to be’poffcffed of certain 
]»culiar privileges; which, although probabfy 
thd bbjs^ of little at!ention in the beginnings 
have hnce rifen to great political importance; 

1. The hdufe of commons, firom the nature 
of its original eibbliihment, obtai^d the £dc 
poaver of bringing in money-bills. This was 
not, at regarded as a privilege, but was 
introduced merely for the {ike\ of dirpafehk 
The primitive houfe of commons was com- 
poie4<^ hurg<£e8 onlr^ eospmvered to grtnt 
the:,'ktng’/a fupply, »bf *one general agree*' 
mart, *'in ;place^(£ 'rtsei< l^wrate bargakrt, 
vrfaidh ^had formedyi^been made with each 
borou^a; in setxitdni^og this bti^e£l,Vrlheii 
borough ihema to have '^rO^qd kr* rcpre>' 
' Q 2 fentatim 
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fentativcs with refped to the rate of afleffmint 
to which they fliould confent; and by colledl* 
ing thefe particular diredions, the fum total to 
be granted by the whole trading intereft was 
eafily afcertained. In a matter fo fimple as that 
of determining the extent of the contribution 
which, on any particular occafion, they were 
willing to make, the conftituents found no dif> 
ficulty either in preparing their deputies, by 
exprelTmg a previous opinion upon the fubjed, 
or by fending them clear and pointed inftruc- 
tions, in cale, from any new exigence, after 
the meeting of parliameht^ an unexpeded der 
mand was made by the fowreign. 

According to this confritution of parliament, 
the impoiition.of taxes produced no intorcourfe 
between the two boufes; but each houfe con> 
fented to the exactions laid upon that order of 
men with which it was connc<9;cd. This me¬ 
thod of procedure was continued lb long as 
the houfe of. commons condfred only of bur- 
but when deputies from a)unties 
came to lit and deliberatip along with them, a 
tariatiort was nepeflary.. The deputies of the 
counties having, by :thii;i|angc, affumed en¬ 
tirely the chaditet .esfN^rcpwBdayEativcs, came 

naturally 
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•naturally to be limited, in the fame manner 
as the burgefles, by the inftrudlions of their 
conftituents"*^. But thofe two orders of men, 
who now formed the cumulative body of the 
commons, were connected with different parts 
of the nation; and, while the burgelTes were 
interefted in the taxes laid upon the boroughs, 
the county-members had an equal concern in 
fuch as were paid by the landed gentry. In 
their promifeuous deliberations, therefore, upon 
the fubjedl of taxation, it was found conve¬ 
nient, that caOh of them Ihould not confine > 
their views to that part of the community 
which they reprefented, but Ihould agree in 
the duties to be pkid in common by the whole 
of their conflituents; and, as the ttHces paid by 
landed gentry or fmall barons were of the 
fame natme with thofe which were laid upon 
the great bMons or peers, this naturally fug- 
gefted the ideaof a general aCeffment upon 
the^nation at large, to be iftipofed by the con- 
eui^ce.ofhoth houles of*parliament. Hence' 

* in aheld in the year 1339, that is, about 
thc^id^fe M'the' rti^'dt Inward the third, we finidf the 
mdgiftsltf tikd thdy dum not grant a lax 

Wifiipat .^'i^iIMB^ flf th&rtcansdme^ Carte, 

9 8 
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the xntroduAiofl of tmthst Jifttmths, «!k1 Jtth^ 
the two forruCT of which were taxes 
upon perfond property; the laft, upon eftates 
real and perfonal. ' In the impolitbn of fuch 
tales, both houfes of parliament were equally 
concerned; and the concurrence of both was 
therefore held requiiite. 

The hoiife of commtms, howerer, if the 
prccifc fotn to be granted by them had not 
been previoufly ipccHied, were accuftomed, in 
cafiss of tiiis nature, to confult their conftitu- 
ents, and to regulate their condud by the in- 
ftrudions which they received. 

They could have no debate^ therefore, on 
any occalion, upon the fubjeft of taxation; as 
their proviice'^ended no forther than mepcly 
to declare the detemiination of their confHtu* 
ents. Upon this accoiint, it was to no pur- 
pofe diat any pattihuhntax Ifaohld firit become 
the fubjed of deUfamtion among the peers, 
and afterwards be fobniitted'to the cohhdera- 
tion of the common! ; fiO(x^» after the foiled; 
and moit labortoua difeoiBoti' of foe quefoon 
by foe former, ho other poiht Coa!4 be con- 
ddeied by the hifoer, but wbetl^ foe intended 
fopply was agfteabktortheir ifofthi^on!. The 
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moil expedient courie, in order to fave time 
and ufeleis dlfputation^ waa evidently, that thp 
commons ihould begin with ilating the exadb 
Turn which they had been empowered to grant; 
and that the tax propofed by them Chould 
afterwards be examined and canvaded in the 
houfe of peers, whoie condud, in this as well 
as in other particulars, was not fubjed to any 
diredion or controul. 

From the fame circumftancc which intror 
duced the pradice, that every propol&l fora 
tax ihould originate in the houfe of commcms, 
it became cuiloxnary that every fuch propofal 
or bill, when pre£:nted to the houfe of peers, 
ihould receive their fixnple adent, or negative, 
without variation or amendment. It could 
anfw^er no purpoie, to return the ^11, with 
amendment, to the houfe of commons; be* 
caide the members of that houfe had no power 
of^deliberating upon fi;u:b matters, and, hav¬ 
ing, once declared tbeppimoi^l of their conili* 
cpuld imt ventuie ^^d^ from it 
jn anj fubfequcitt ^ge of the buikicfs. 

It if probd)!^ at tbc fame time» that this 
model .pf^nd,m^r% Jthe btdln^'s of’taxation 
pmi^atpdd^ thf ; wbP, finding the 
0 4 ^ people 
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people of inferior condition moft ready to ac- 
^uiefee in his demands, was willing that, by 
taking the lead in the impolltion of taxes, they 
might incite the nobility to follow their ex¬ 
ample, and make them aihamed of declining 
ji burden which they w'erc much more able to 
bear^ 

Such appears to have been the origin of this 
important privilege, which is now juftly re¬ 
garded by Englilhmcn as one of the greateft 
pillars of- their free conftitution. Like many 
other parts of the Britilh government, it arofe 
from views of immediate oinveniency; and 
its diftant confequences were neither forefeen 
nor intended; but, after it had received the 
fandion of immcmoral cullom, it was pre^- 
ferved inviolable, without any confideration of 
the circumftances frorh which it had taken its 
rile. As the commons interfered by d^ecs 
in legiflation, and* in. various other branches of 
bufinefs, their interpofitions became too exten- 
fiv^ and^ complicated, to permit that they 
Ihould be regulated by the opinion of confti- 
tuent^ living ,at a diftanec. latxonlequencc of 
more liberal vi^^, it catnc.allb.to be confider- 
cd as the dqty, pf each ^reprele&todve, to pro¬ 
mote 
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mote the good of the nation at large, even in 
oppofition to the intereft -of that partictilat 
community which he r^reiented. The in* 
ftrudlions, therefore, of conftituents were laid 
afide, or regarded as producing nO obligation, 
upon any fet of deputies, to depart from the 
didates of their own confcience. Thc' eX* 
pediency of this important privilege, with 
which the houfe of commons came thus acci* 
dentally to be invefted, will fall more properly 
to be examined hereafter. 

2. Upon the eftablifliment of thc two houfea 
of parliament, the fupreme judiciary powet 
was, on thc other hand, appropriated to the 
houfe of peers. Thc jurifdidion belonging to 
thc Saxon Wittenagemote was exercifed pro* 
mifeuoufly by all thc members of that aflem* 
bly; and in thc Norman parliaments, both 
bef^ and after the formation of the au/a regk^ 
thc fame rule Was obferved. It feems, how* 
ever, to be a principle of natural law, that 
when a magiflrate of any fort is i.nv«fl:cd with 
jurifoidibn, he is bound to a pcrfonal difehafge 
of the duties of his office, and has no powef 
to oimmit thc cxcrcifo of them to a delegate. 
The public, by whom he is appointed, has a 
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^ht to the iiruit of capacity or diligence, 
Upon:acdount of wbici) he was feledled to the 
office; and as, in the decifionof law*iuits, no 
fccurity can be given that different individuals 
will ad prcdfcly in the lame manner, the ap- 
pdntment of a delegate for the discharge of 
this employment, would he to impofe upon 
the public a different rate or meafurc of fer- 
vice from that which vras due. Upon this 
principle, the members eff the houft of com¬ 
mons, having only a delegated power, were 
excluded from the exerci& (ff toat jurifdidion 
with which the members of parliament, in 
general, had been anciently iavefted. Their 
difqualificdrion, at the fame time, was render¬ 
ed ftill more apparent, by their ading in con- 
feqnencc of inftmdions from their conffitu** 
ents. Tticee^pries and boroughs mi^t be in 
d condition, from toeif geneid informatiqjjm to 
ittffrud their deputi«t concerning the taxes td 
be jmpofed, or oven ScoKSmtag any lavt to 
be cnaded, but were altogether, kichpaide of 
diiedittg them how to proceed'to’ the deter* 
rnin^imi i(ff latoiffikx. ;:The%ct^ given.m 
toy ^dep^ i t^km>4;.om3plex view 

pf the proofs and arguments prtouced to court; 

and, 
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fhd, therefore, no peri^ who b abient, eipe^^ 
cially in cafes where the chief part of the bu# 
iinefs is tranfe^d viva voce, can form any pro¬ 
per judgment concerning it. Upon this ac¬ 
count, the only members of parliament, qcali- 
ficd to ad as ju(^e8,‘ came to be thbfe who fat 
in their own right, who had the liberty to form 
their opinions upon the fpot, and, by an im*i' 
mediate inveftigation of the circumfeancd^' 
were capable of deciding from the imprefHon 
made upon their own minds. 

Frona the fame caufe, therefore, which bc- 
feowed upon tlw commons the right of fug- 
gcfting taxes, die houfei erf" peers became the 
ultimate tribunal of the nation, and obtained 
the power of determining, in the lafe refort, 
boUi civil and criminal adions. Thus, while 
one of thefe bcanchesiof the legiflatme enjoy^ 
an iotmediate eccefs to the purfes of the people 
for die public fervice, die other was intruded 
with dm guardtanihip of their lives and for- 
tuntsi’n.Wliat was acquired >by the commons/ 
intone department, was fully compenfattd^by 
what fidl.to the fharo of the peers in another; 
>fo that thei oon^tutioo ^remained uf0n> its im- 

cient 
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dent bafu, and was kept in cquilibrio by an 
equal diftribution of privileges. 

It may ferther deferve to be remarked, that, 
by the exclufion pf the commons from the ju¬ 
dicial power, the fupreme tribunal of the na-- 
tion came to be compoied of a moderate num¬ 
ber of perfons; a circumftance highly condu¬ 
cive to the uniformity .of their decisions, as 
well as to the expeditiem and regularity of their 
procedure. 

When law-fuits before the Norman parlia¬ 
ment had become frequent, it was found in¬ 
convenient to determine them in a full meet¬ 
ing, and ,they were brought, in the firft in- 
Itance> before the auh regis. But even as a 
court of review, the parliament, after the de¬ 
puties of boroughs and counties were obliged 
to give conftant att^danee, was perhaps too 
numerous; while, by the divifion of its mem- 
bei^ into two houfes, they were preventedi at 
Iwft, according to their ufual forms;: fidm.co- 
operating with one another in. the 'diftrihation 
of juftioev The fame rcgulatioiv Bicrefore, 
whidr waa introduced from the peculiar ritua* 
liwi ofuthe. locds. Rinl.nfitiie!cbmn»!)ns, wa^ 

afterwards 



IPIlQll; SSWiXl) U TO HXNaT VII. 

afterwards recommended, no doubt, and iup*> 
ported by general coniiderations of utilitji 
3. Tlw fupreme judiciary power being 
limited to the houfe of peers, the right of tm- 
peachmmt was of courfc devolved upon the 
commons. 

When the pcffons intruded with great offi¬ 
ces under the crown, or ei^oying any fhare in 
the public adminiftration, were guilty of mal- 
verfation in office, or of what arc called hi^ 
mifdemeanors, it was frequently thought ne- 
celTary, that they Ihould be tried before the 
highed court in the nation, whofe weight alone 
was adequate to the talk of bringing fuch 
powerful odcnders; to judicc. In the earlier 
periods of the Engliih government, the na¬ 
tional council was accudomed to inquire into 
the conduiS of the didcrent executive officers# 
and to punifti them for their offences. The 
king hiiufelf was not exempted from fuch in- 
quity.aiv^ puniihraent, more than peribns of 
inferior rank. On fuch great occafions, the 
pxofocution, indead of being committed, ai in 
ordinary crimes, to the management of anrin- 
diyidual, .was ufuajty conduced by the affembly, 
who afic|d. both in the capacity of accufers and 

judges. 
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judges. . . 1*1118 was, doubdefi, i pr»fiice ill 
calculated £}r fecuiing a fkir trial to the de¬ 
linquent; but it was no more than what 
happened in criminal trials before the ordinary 
courts of 'juiHce, where the king Was both 
judge and profecutor. 

Upon the eftablilhment of the two houfes 
of parliament, it became a natural and ob¬ 
vious improvement, that, as the power of try^ 
ing thofe od*ence3 was rc&ri€ted to the boufe 
of pcew, the privilege of conducing the accu- 
l^tion fbould belong to the commons; that 
branch of the legifladve ademhly, which had 
no ihare in the judicial department, though it 
was no leis concerned than the other to pre¬ 
vent the al^a&s of adminiftration. In this 
manner the two charadcrs of a judge and a 
proiecutor, whkh* m the. ordinary courts^ had 
been placed in diderent hands by the cullom 
of appointing deputies to officiate in the name 
of the crown, came likewife to be feparated in 
the trial of thofe extraordinary crimes, where, 
from the danger of arbitrary meafures, an 
amendment of the ancient method of proceed¬ 
ing was mod efpedally requffite. 

>, 4. Befide the forcing privilege, *whicb, 

from 
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from tlie influence of peculiar drcumflances, 
were acquired by the different branches of 
parliament, either houfe was led to aifume the 
power of afcertaining the^pcrfbns of whom it 
was compofcd; a jurifdidion and authority 
over them, and the cognizance of the fcveral 
rights and immunities belonging to their own 
order. Hence it came to be eflabltihed, that 
the houfe of commons fhould determine quef^ 
tions concerning the eledfion of its own mem-* 
bers; and that every bill aflfeding the rightt 
of the peerage ihould take its origin in the 
houfe of peers. The {mvileges arifing from 
this principle, which have been' acquired 1^ 
the houfe of commons, were afterwards greatly 
multiplied, and varioufly fubdivided, in erm- 
fequence of the attention given by that hoiife 
to the forms of ite procedure, and to the fules 
and maxims nectary for fecuring its inde« 
pendence. 


ssenoK 
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SECTION III. 

Concerning the Manner of eleSling the national 
HeprefetitatheSy and the Forms of Procedure 
in Parliament. 

'The eflablifliment of a houle of conatnohs# 
copfifting entirely of reprefentatives, required 
a fet of regulation^i for the eledioh of its mem- 
bpw. From the different fituation of the 
counties and boroughs, the deputies of thoft 
two claffes of men came to be chofen in a 
Tcry dil^rcnt manner. 

1 . Upon the firft incorporation of a borough, 
the nomination of particular perfons, for diftri- 
butingjuftice, for managing the funds, and for 
executing the other bufinefs of the community, 
would feem naturally to belong to all its mem¬ 
bers, who have a common concern in thofe 
branches of adminiftration. Ih thofe towns, 
accordingly, where commerce had introduced 
a degree of wealth and independence among 
the bulk of the inhabitants, fuch a popular 
^lan of governtnent appears to have been • 
j^crally adopted. But in many of the 

boroughsi 
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boroughs, wfeSfe trade was mote in its infancy, 
thc,|)Cople of inferior rank were ftill too poor, 
and in too fervile a condition, to claim the pri¬ 
vilege of elcding their own Rdminiftrators; 
and by their negleftir^ to intermeddle in 
public bufmefs, the care of every thing relating 
to the community was devolved upon particu¬ 
lar citizens, diftinguiflied by tHcir opulence. 
When the boroughs were afterwards permitted 
to have a voice in parliamopt, the differences 
in their condition occaftoned the fame, or even 
a greater diverfity in. the mode of choofing 
their reprefentatives; and, in a long courfc o£ 
time, many other varieties were added, frofn 
the operation of accidental circumftances. In 
Ibme towns, therefore, the reprefentatives were 
chofen by a confiderablc part, in others, by 
very fmall proportion, of the inhabitants; in 
many, by a few individuals, and thefe, in par¬ 
ticular cafes, dtrefted, perhaps, or influenced, 
by a Angle perfon. 

Two forts of inequality were thijs produced 
in the reprefentation of the mercantile and 
manufa<^uring interefl: the one from the 
very di&rcnt magnitude of the boroughs, who 
lent, for the moll jMirt, an equal number oi 
rcpsefefttatives^..the other, from the very 

VOL. 11 . R diflerent 
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different number of voters, ISy whom, in 
each borough, tj^fe rcprefentatives were 
ehofen. But this inequality, whatever bad 
confequences may have flowed from it in 
a later period, 'ipvas originally an objeft of 
little attention, and excited no jealoufy or 
complaint. The primitive burgeflTcs were fent 
into parliament for the purpofe chiefly of 
making a bargain with the crown, concerning 
the taxes to be impofed upon tHbir own con- 
ftituents; and the rcprefentatives of each 
borough had merely the power of confenting 
to the fum paid by that community which 
they repreiented, without interfering in what 
was paid by any other. It was of no confe- 
qucnce, therefore, to any one bortnigh, that 
another, of inferior flze or opulence, fliould 
have as many reprefentatives in the national 
alfembly; iince thole reprelentatives, as far as 
taxes were concerned, could only protect their 
own corporation, buj: were incapable of injuring 
or hurting their neighbours. So far were the 
boroughs from entertaining ajealouly of one 
another upon this account, that Ibme of them 
found it more eligible to ai^uiefce in whatever 
aids the king thought proper Oo demand, than 
to be at the expence of Supporting their depu* 
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tics in parlHEiment; and were willing to re¬ 
nounce the privilege^ in <yder to be free of the 
burden attending it. Many inftances of this 
occur in the Englifli hiftory, from the reign of 
Howard the firft. Mr. Browne Willis has 
produced a large lift of boroughs, which had 
early fent reprefentatives. into parliament, but 
which loft that privilege by difufc; and the^fl 
is no doubt that feveral towns> which had 
been incorjUbited, and which obtained the 
denomination of boroughs, exerted themfclvcs 
from the beginning, and fucceisfuliy/ in avoid¬ 
ing any parliamentary repreftntation. 

Neither was it originally of much importance 
to any parliamentary borough, in what man¬ 
ner its deputies were chofen} for thefe, being 
inftruded by the corporation, with refpeft to 
the prccife amount of the fupply to be grant¬ 
ed, were only the meftengers, who declared 
the will of their conftituents^ and as they 
were not tntrufted with diferetionary powers, 
their behaviour occaftoned no appreheniion ot 
anxiety. The honour of being the reprefcn- 
tative of a borough was, in thofc timeft, little 
coveted; and the privilege of voting in his 
eleven was yet lefti The rank which the 

n 9 burgeilft 
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burgcffes held in parliament was too low to 
become the obje£l oSimuch intereft or folicita- 
tion ; and thofe who voted for a burgefs, were 
fo far from gaining any #iing by it, that they 
had fcarcely an opportunity of obliging their 
friends. 

2. The knights of the fliires were at firft 
eleded, in each county, by a meeting compofed 
of the fmall barons, or vaflals of the crown. 
Of this, from the nature of the tMng, it feems 
hardly poffible to doubt. The fmall barons 
Had been originally members of parliament, 
but were excufed from perfonal attendance, 
upon condition of their fending reprefenta- 
tives. Who could have a right to chufe thofe 
reprefentatives, but the perfons whom they 
reprefented ; the perfons by whom they were 
fent; and who bore the charges of their at¬ 
tendance ? 

But although the vaffals of the crown only 
had, in the beginning, a right to interfere in 
the appointment of the knights of fliires ; the 
reor-vajfaht or foch as held their lands of a 
fubjed-fuperior, were 'afterwards admitted to 
#a Ihare in the eledion. This, although an im¬ 
portant change in the conftitution of par¬ 
liament, 
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liament, has pafled, like many others, without 
any notice of cotemporaiy hiftorians. Of the 
circumftances from which it proceeded, a 
probable conjedure ^jpems to be the utmoft 
that can be attained. 

The fmall barons, or valTals, who, cxclufive 
of the nobility,^eld their lands of the crown, 
and thofe who held them of a fubjed-fuperior, 
were feparate orders of men, who originally, 
by their fit^tion, were removed to a great 
diftance from each other. As members of 
the community, they appeared to be diftin- 
guiihed mod remarkably in two refpeds. 
The vaffals of the crown fat in parliament; 
thofe of a fubjed-fupefior were members of 
his baron-court. The former were liable for 
aids, and for the other feudal incidents, to the 
king : the latter were bound, for fimilar duties, 
to their inferior liege lord. 

But thefe diilindions, arifmg from the 
feudal policy, continued no longer than while 
that fyllem remained in. its vigour. After the 
reign of EMward the fird, the fmall baroiis, 
having ceafed to attend in parliament, other- 
wife th^ui by reprefentatives, were at length 
underdood, unied when particularly called by 

B 3 the 
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the king, to have no more a feat in that 
a/Ti mbly than the vEflals of a fubjed-fuperior. 

W’th refpeft to the feudal incidents, great 
r Iterations, in the courife of time, were alfo 
produced. The demefnes of the crown, to¬ 
gether with the extraordinary aids, and other 
incidents, drawn from the crown-vaflals, were 
the only original funds for fupporting the ex- 
pence of government. But when the charges 
of the public, in confequence of the gradual 
advancement of fbciety, had from time to 
time been encrealed, thefe funds became at 
length infufficient; new fupplies were de¬ 
manded by the king ; and after ftretching as 
far as pofliblc the ancient duties of the crown- 
vaflals, it was found ncceflTary to levy an af- 
feflment upon all the proprietors of land, with¬ 
out confidering whether they heldfmmcdiatcly 
of the king, or of a fubjeft. The greater part 
of the public burdens came thus to be impofed 
upon the nation at large; and the cafual 
emoluments, which the erdwn derived from 
its immediate vaflils, bedime, in proportion, 
of little impoftinec. '' ' 

In this fltuatibn, -there w^ no longer any 
tsflhntial diflerenoe between the imall pro- 
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prietors of land, who held immediately of 
the crown, and thofe who held of a fubjed. 
Neither of them had any right, in their own 
perfons, to fit in the hpufe of commons. Both 
of them, according to the later notions of pro¬ 
perty, had the fame full power over the re- 
fpedive eftates which they pofleffed; and the 
eftates of both were equally fubjed to the 
taxes impofed upon the counties. Both of 
them, therefore, were equally beholden to the 
knights of the (hires, by whpfe oopfent thofe 
taxes were impofed, and who had it .in their ' 
power to fecure either the one or the other 
from oppreflion. As thofe two clalTcs of men 
thus reaped an equal benefit from the fervice of 
the knights of (hires, it became reafonable that 
they (hould contribute jointly to the expence 
with which€hat fervice was attended; and if 
they joined in maintaining the county repre- 
fentatives, it was no lefs equitable, that they 
(hould have a voice in their eledion. If they 
fubmitted to the burden, they could not de¬ 
cently be excluded from the privilege. 

By this relaxation of the feudal fyftem, the 
fouQdatki^ of , the houfe of cominops was en-- 

1^4 larged; 
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larged; and its eftabliftiment was rendered 
more extenfivcly ufeful. The knights of the 
ihires became properly the reprefentatives, not 
of one clafs, but of the whole gentry of every 
rank and defeription. All the independent 
property in the kingdom was, according to this 
conftitution, reprefented in parliament: the 
lords appeared in behalf of their own poffeflions; 
the inferior landed intereft fell under the care 
of the county members; and the burgefles 
were entrufted with the protedion of that 
wealth which was employed in trade. 

Such, in all probability, were the circum- 
ftances, from which the rear-vaflals obtained a 
fliarc in the diedlion of county-members; but 
at what time this change was produced is very 
unceftain. Mr. Hume has conclnded, that it 
took place in confequence of m aft of par¬ 
liament in the reign of Henry the fourth. 
But when we examine that ftatute, it does not 
appear to have introduced anyfech regulation: 
on the contrary, it fuppofes that proprietor of 
land, not holding direftly of the crown, had 
been formerly entitled to vote for the county- 
members ; and makes a general prdfcfion for 

fccuring 
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fecuring the freedom of their eleftion, as well 
as for preventing undue returns by the Ihe- 
riff*. 

A late refpe£lable hiftorian, notwithllanding 
all the light which has been thrown upon 
the fubjed in the prefent age, declares it ftill 
to be his opinion, not only that the knights of 
counties were coeval with the exiftence of the 
Englifti parliament; but that, from the be¬ 
ginning, they were chofen, as at prefent, in a 
joint meeting of the rcar-valTals, and thofc 
who held immediately of the crown f. The 
former part of this opinion has been already ex¬ 
amined. With regard to the latter, it is totally 
inconfiflent with the original plan of the feudal 
government. But what puts the matter be¬ 
yond all poflibility of doubt, is, that innScot- 
land, whe^ conflitution, from a fimilarity of 
circumilances, as well as from imitation, is 
extremely analogous to that of England, but 
who, from the flow progrefs of arts, has re¬ 
tained a number of her primitive regulations; 
in Scotland, the original pradicc has been in- 

• 7 Henry IV. c. 15. Sec a farther provision to the 
same pot^e, 1 1 Henry IV. c. i. 

f See Lord Lyttelton’s History of Henry II. 

variably 
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variably continued; and, from the firft in« 
trodudioa of county-reprefcntativcs to the 
prelent day, no perfon who does not hold his 
lands immediately of the crown, whatever be 
the extent of his property, has ever been per¬ 
mitted to vote in a county eledion 

When a number of crown-vaflals had been 
cxcufed from perfonal attendance in parliament, 
on account of the fniallnels of their fortunes, it 
might have been expeded that forae rule would 
jbe eftabliflied, concerning the precife extent 
of property which gave a title to this con- 
ceilion; and that an exad line of partition 

would'thus be formed between the fmall 

• 

barons, or gentry, and the great barons, or 
nobility. It appecus, however, that no fuch 
regutetion. was ever made. The l^rty of ab<w 
fenpe enjoyed by partictUar mem%E of par- 
liamerltt, feems to have depended, at firft, upon 
the mere will of the Ibvercign, who never 
thought of reftrain^ng himielf with regard to 
the terms upon which he granted this indul¬ 
gence. To procure this liberty was the aim 

* Holdbg of the prince of'Wales, is itf SeptAd viewed 
in die same light with hiding of the king.. 

of 
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of by far the greater part of the crown-vaflals; as 
to prevent the unreafonable exteniion of it was 
the great olgcft of the king; and the exemp¬ 
tion was, by coftom, eftablifhed in favour of 
individuals, before any precautions had been 
fuggefted for afeertaining its boundaries 
The want of a general rule to define tlic 
limits, in point of property, between the fmaU 
and great barons, appears to have produced 
an irregularity in this part of the conditution. 
Thofe crown-vaflals whofe attendance in par-. 
liament ha(| been difpenfed with, continued 
ever after to be excluded from that aflcmbly, 
and their poilerity remained in the fame fitua- 
tion, however great the fortune which they 
might happen to acquire. On the other hand, 
Ihofe opul^ barons who continued, in 'their 

own right* fit in parliament, after the time 

6 

* It seems at oqe time to have been intended bj Ed¬ 
ward I. that personal attendance in parliament should be 
required from every landed proprietor, whose yearly rent 
was above aoL This was the rule prescribed to the sherifi 
of counties, in ^nnmonlng the crowOrvaflM* to an afGsnl^^ 
held in the eleventh that king’s reign. This was alio 
the exten^of property in Scotland, which distinguished 
the gnat Iwns, or those who were emstremaed to come 
to the parliament or general eoitncfl.” FarL 1457, c. 75. 

of 
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of Edward the retained for the future 
their feat in the houfe of pcerSj notwithftand- 
ing all the vicifhtudes of their fortune, and 
■whatever might be the degree of poverty to 
which they were afterwards reduced. Pro¬ 
perty, the natural fource of influence and au¬ 
thority, "was, in this manner, detached from 
political power; while indigence, the parent 
of fcrvility and dependence, was often Invcftcd 
with privileges which he was not qualified to 
cxercife. The former inconvenience might, 
in particular cafes,' be removed by the inter- 
pofition of the fovercign; who could, at plca- 
fiire, create any commoner a member of the 
houfe of peers: but the latter admitted of no 
remedy; fmee a peer; who had fquandcred his 
eftate, could not, unlefs he o^mitted a 
crime, be deprived of his rank ^md fince by 
that' rank he was excluded frdtei the ufual 
means of repairing his fortune . 

As there was no regulation concerning the 


There pecufs, in Jh® reign Edward IV. an afl: of 
parliament, declaring,, in, the ,ease, pf George Nevil, dutc 
of Bedford, that his title of honour,.as a duke, was void 
and extinguished, in respefl: qf his poverty, 1^ which he 
incapable of supporting his dignity. 

greatejl 
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greauji c*tent of property, ftom vrhich a baron 
might be excufcd from attending in pftrliamenti 
fo there was originally none, with relpeA to 
the kafl, which entitled him fo vote’ for a 
county-member. All the crown-valTals what¬ 
ever, whofe perfonal attendance vras dilpcnfcd 
with, had of courfe a title to choofc repre- 
fentatives, and were bound by their joint con¬ 
tribution to defray the expence of maintaining 
them *. But when landed property had under¬ 
gone fb much divilion, that the poflefflons of 
many individuals were become extremely in- 
fignificant; more efpecially after the rear- 
vaffals had been joined with thofe who held 
immediately of the crown, in voting for the 
county-members; the poorer fort of pro- 
pwetors endeavoured to excufe themfelvca 
from contriroting to the fupport of national 
reprefcntativdl; and, upon being relieved from 
that burden, had no longer a pretence for inter¬ 
fering in their cle<ftion. 

* With respect to the contribution Irid upon the counties 
for maintaining the members, lee MadoX Brma-burgi. It 
was at first levied by the king’s writ; and afterwards by 
act of parliament, from the time ef Richard n. See 
12 Rich. II. C. 12 . 
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Br an; ad of parliament, in the reign 
Henry ^ztfa, it is prpyided, that t^e knights 
of flures lhall be chofcn by perfons refiding 
yvithin the fame county^ and po£e(fed of lands 
or tenements, of whidi the yearly rent, free 
from all charges, amounts to for^ (hillings*. 
By another datute, in the fame reign, it is 
declared, that the voter (hall have this eftate 
. within the county where the eledion is made f. 
Mr. Hume is of opinion, that forty (hillings, 
at that time, making albwance for the alte- 
ratkm in the weight of the coin, and in the 
price of commodities, was equivalent to near 
twenty pounds of our prefent money. 

According as parliament had occadon to 
determine a greater variety of|ique(tions, had 
attained more experience in difcuding the 
lmdne(s whtdi. came before it, the forms of 
parliamentary procedure becan^ an objed of 
greater attention, and received, as we may 
«a(iiy imagine, a variety of improvements. The 
appointment of a prefident, in order to prevent 
confodon jn^lcUvermg opiofons, to declare the 

* I Hav^ Vh «. j* f to Henry VI. & 2 ^ 

refult 
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rcAilt of^ debate, and even, in ibtne meafurc, 
to diredtthe method of handling any queftion, 
was a (lep fo nece^ary in a numerous meeting, 
that we meet with it as far back as there are any 
records of the Englifh national council. The 
lord high lie ward, as 1 formerly took notice, was 
anciently the perfon who, in abfence of the 
king, prefided in that aflembly; and when 
that officer no longer exifted, the chancellor, 
who then rofe to the chief confideration in the 
king’s houfehold, was commonly entrufted 
with this department. After the diviiion of 
parliament into two houies, this officer COD’* 
tipued in mod: caies to prefide in the houfe of 
peers; but in that of the commons, whole 
deliberations nwcre totally feparate, another 
prefident became necelTary. 

From the primitive dtuation of the com¬ 
mons, who, in all cafes, were inftru£led how 
to ad, they had no opportunity of debating 
upon any fulled; but they required a perfon 
to intimate their determinations to the king ; 
and for this purpofe Uiey, at fird, eleded a 
J^eaker. The farther the bufinefs of that houie 
was extended, the more they ventured to form 
relblutions without the advice of their coo- 

diluents j 



a 58 HISTORY OP THE PARLIAMEKT, 

already digefted in the form of a ftatutc, was 
firft introduced*. 

For fome time after the introdudlion of the 
commons into parliament, no notice was 
taken of them in the charader of legiflators. 
The burgefles who compofed the firft houfe 
of commons, were not regarded as the advifers 
of the crown; and if on any occafion they 
werC capable of extorting a redrefs of griev¬ 
ances, it was merely by creating an apprehen- 
fibn that they might refufe the fupply which 
was demanded from them. In the beginning 
of the reign of Edward the third, the com¬ 
mons are mentioned in the charader of peti¬ 
tioners ; and the ftatutes are faid, in the pre¬ 
amble, to have been ordained “ at the requeft 

of the commonalty of the realm, by their 
** petition mado before the king and his coun- 
“ cil in the parliament, by the affent of the 
“ prelates, earls, barons, and other great men 
“ affembled at the faid parliament.” The 
union of the knights of (hires, in the fame 
houfe with the burgelTes, contributed quickly 
to^beftow a deliberative voice upon the aggre¬ 
gate body of the commons; and in the reign 

‘ See Blackstone’s Commentaries. 

of 
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of Richard the fecond, -we find them inter¬ 
fering in public regulations of the higheft im¬ 
portance*. In digefting the ftatutes, however, 
the old llile was continued, until the reign of 
Edward the fourth; when laws are faid to be 
cftablifhed by the advice and confcnt of the lords, 
at the requejl of the commons, and by the au¬ 
thority of the fame parliament^. 

From the primitive method of conducing 
bills for a new law, in the form of a petition 
to the king, was derived the cuftom that they 
Ihould take their origin from parliament, and 
that the king fliould give no opinion concern¬ 
ing them, till they had been approved of in 
that aflembly. As the king had no inclination to 
limit his own diferetionary powers, it was 
never fuppofed that a bill for that purpofij 
would be fuggefted by the crown. All that 
could be expeded from the fovercign, in a 
matter of this nature, was, that he would be 
gracioufly pleafed to comply with the defircs 
of his people, communicated to him by the 
national council: and when a bill had come 
to be agitated in parliament, it was no^ yet 

• * See Gurdon’s History of Parliament, 
t See the preamble to those statutes. 

S 2 
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confidered as the requeft of the nation, and 
could not, therefore, be regularly prefented to 
the king, for the royal aflent, before the two 
houfes had given their authority for that mea- 
fure. 

Such was the original foundation of a 
maxim, which is now regarded as one of the 
main pillars of the Britifli conftitution ; that 
the king’s negative upon bills lhall not be in- 
terpofed, until they have undergone the final 
difeuffion of the two houfes of parliament; 
and, as a confcquence of this, that he fliall 
not take notice of any bill depending in par- 
liameht, until it fhall be communicated to him 
in the ufual and parliamentary manner. The 
effedt of this maxim, in fupporting the demo- 
cratical part of the government, is now univer- 
fally admitted; but that it was dilated by a 
regard to the intereft of the people, or from 
the view of cncreafing their weight in’ the 
exertions of the legillature, there is no reafon 
to believe. It is probable, on the contrary, 
that the form of procedure above mentioned 
was thought advantageous, or at Icaft refped:- 
fiil, to the fovereign ; as it prevented his being 
troubled with folicitations to limit his power, 

until 
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until there was an immediate neccffity for it. 
Rut in reality, tliis method of conducing the 
deliberations of the Icgiflaturc, w'as not the 
fruit of any pre-conceived fyftem of policy, 
nor the refult of any claim of right, cither 
upon the part of the king, or of parliament; 
it arofe merely from the nature of the bufinefi 
under confideration, which was moft conveni¬ 
ent!) brought to an iffue in that manner; and, 
as this gave rife to a practice, which was ob- 
ferved with feme degree of uniformity, fo, in 
the revolution of ages, the ancient ufage, w hofe 
utility became daily more obfervablc, was in- 
vefted with complete legal authority. 

It merits attention, however, that what has 
been obferved, concerning the method of or¬ 
dinary legiflation, is not applicable to the im- 
pofition of taxes. As the elied of a (latute 
W'as to afeertain and determine the behaviour 
of the king, and confcqucntly implied a pri¬ 
vilege gained by the people ; that of taxation 
was to beitow fomc emolument upon the 
crown, and to lay a correfpondent burden uptm 
the nation. An oppofite courfe, therefore, 
was followed in thofe two branches of govern¬ 
ment. The people were underflood to be the 

s 3 prime 
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prime movers in the former; the king, in 
the latter. The propofal for a new law pro¬ 
ceeded upon a petition from parliament to the 
crown. The propofal for a new tax proceeded . 
upon a requeft or folicltation of the crown to 
parliament. Each of thefc parties having fome- 
thing to beftow which tho other wanted, they 
both became coy and referved in their turn, 
and, by their addrefs and perfeverance, were 
enabled to extort reciprocal advantages. When 
the king was in want of money, he offered 
his confent to beneficial regulations, upon con¬ 
dition that certain taxes were impofed. When 
parliament were about to grant fupplics to the 
crown, they took advantage of its neceffities, 
and, as a preliminary article, ftipulated the re- 
drefs of grievances. 

Upon this principle, that taxes are granted 
by parliament, at the defire of the king, is 
founded a rule, at prefent, “ that the houfe 
of commons fliall receive no petition for 
any fum of money relating to the public 
fervicc, but what is recommended from 
the crown.” And when a money bill is 
offered to that houfe, it is ncceffary, that the 
chancellor of the exchequer, or fome other 

officer 
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officer of the crown, Ihould declare, that 
“ his majefty having been informed of the 
“ contents of the faid bill, recommends the 
fame to the confideration of the houfc*,” 
After this preliminary ftep, a bill for the im- 
pofition of taxes is conduced in the fame 
coLirle, and pafles thfough ilmilar ftages, with 
every otlier matter which comes under the de¬ 
termination of the legiflaturc. 

* See Hatsell’s Proceedings in the House of Commons. 
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CHAP. vn. 

uilterathns in (lie StMe of the ordinary Courts 
of Jujiice. 

T he reign of Edward the firft is no lefs 
diftinguifhed by inftitutions of great 
importance relating to the diftribution of juf- 
ticc, than by thofe which have been mention¬ 
ed with regard to the legiflative authority; 
and in both thele particulars we may trace 
back to this period, the introduction of that 
regular /yftem which we at prefent enjoy. The 
' chief of thole inftitutions refpeCting the exer- 
cile of the judicial power, and fome of the 
moft remarkable confequences with which 
they were attended, we (hall proceed to ex¬ 
amine. 

SECTION I. 

^flahlijhment of the Courts of Common Law, 
at IFefminfter. 

The aula regis, which, after the Norman 
conqueft, had rifen by degrees out of thl high 

court 
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court of parliament, was produdivc of great 
advantages, by facilitating the diflribution of 
juftice. A full meeting of parliament could 
not be obtained, unlefs^upon fingular occa- 
fions; but this tribunal, confiding of a fmall 
number of judges, and thefc commonly at¬ 
tending the king’s perfon, could eafily be hdd 
upon any emergency, and was ready to "take 
cognizance of every complaint. 

Although the inftitution of the aula regis, 
however, was, at the time of its introdudion, 
accommodated to the infant date of improve¬ 
ments in the country, yet, in a fubfequent pe¬ 
riod, when thofe improvements were advanced 
to greater maturity, and when the authority 
of government was better cft.ihlifhcd, its in- 
terpofitions became not only defedive, but, li¬ 
able to many inconvenicncics. For fome time 
after the Norman conqued, the invedigation 
of law-fuits, although requiilng a degree vf at¬ 
tention unknown to the preceding ages, was 
not fo tedious as to prevent their being com- 
. monly decided in the neighbourhood of the 
place in which they had been commenced. 
But when the advancement of law and go- 
vcrnmAit had farther multiplied the legal dif- 

putes 
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putes among the members of fociety, as well 
as the forms of judicial procedure, fuch a quick 
difpatch of the bufinefs was no longer prac¬ 
ticable ; and, as the^ court had no fixed refi- 
dence, but followed the king, wherever the 
political ftate of the kingdom required his prc- 
fence, it was frequently npccffary that caufes 
fhould be decided in a part of the country very 
remote from that in which thev had arifen. 
The circumftances of this ambulatory court 
became thus inconfiftent with the Icifure and 
deliberation requifite for judges in forming 
their decifions; and ftill more incompatible 
with the intereft of parties, who, in many cafes, 
were obliged to attend the court from place to 
place, and fometimes, before they could obtain 
a ^nal fentence, to travel over a great part of 
the kingdom. This attendance was rendered 
^ more expenfive and burdenfome, from the gra¬ 
dual advancement of law, as a fclence ; which 
tended to promote the employment of lawyers, 
as well as other retainers of judicial contro- 
verfy; and which, by contributing to en¬ 
courage, the fulleft and moft ample difeuflion 
of every plea, laid parties frequently lender the 

ilecefli- 
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neceffity of calling a number of witncHes in 
fupport of their fcveral averments. 

It was to be expeded, therefore, that, ac¬ 
cording to the general improvements of the 
country, the attention of government would 
be direfted to the removal of thefe inconve- 
niencics; by rendering the aula rrgis a llation- 
ary court, or at Icaft by appointing, that it 
fhould hold regular meetings at particular 
places. 

While the natural progrefs of improvement 
in the kingdom appeared to require this altera¬ 
tion in the ftate of the principal tribunal, the 
increafe of judicial bufinefs had likevvife a ten¬ 
dency to diftinguifh different branches of ju- 
rifdidtion, and to place them in the hands of 
different judges. The profecutions carried on 
againft atrocious offenders, to fatisfy public juf- 
ticc, and to prevent the future commiffion of 
crimes, came to be viewed in a different light 
from private controverfics concerning proper¬ 
ty, and the various rights and obligations which 
occur among individuals. Law-fuits of the 
former fort, or criminal atiions^ are ufually 
much lefs numerous than thofc of the latter, 
which* have received the appellation of avil 

aSlions. 
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odlions. The trial of a crime is apt to be ter¬ 
minated in a more expeditious manner, than a 
civil procefs. Thofc heinous offences, which 
are fuppofed to require a profccutiori at the 
inftance of the public, excite, for the moft 
part, a general indignaBon in the minds of 
men, who are therefore difpofed to call for a 
Ipeedy vengeance upon the criminal. In many 
of thofe offences, befides, it is neceffary, that, 
before a profecutlon is commenced, the perfon 
fufpeded of the crime fliould be arrefted and 
imprifbned, in order that, if guilty, he may 
be prevented from efcaplng a trial; and the 
hardlhips to which he is thus unavoidably fub- 
jeded, together with the difficulty of fecuring 
his perfon, afford additional reafons, from ex¬ 
pediency, as well as from juflice, for bringing 
the adion againft him to a fpeedy conclufion. 
To all thefc peculiar ci,rcumftances, we may 
add, that the laws of a country, refpeding the 
punifhment of crimes, are ufua^ly plain and 
fimple ; fo that, in pfofecutions of this nature, 
the, judge can fcldora have any farther diffi¬ 
culty, than what arifes from the inveftigation 
of the fad. 


Law- 



OP THE COURTS OP JUSTICE. 

Law-fuits about private property are in a 
different fituation. A cool fpeftator feels him- 
felf but little interefted in fuch difputes ; and 
it feems reafonablc that the parties ftiould be 
left, in a great mcafure, to their own dlfcre- 
tion, in bringing the biifinefs to an iffue. As 
in fuch differences there is no rcafon to fufpcfl 
that either party will endeavour to cfcape from 
juftice, no imprifonment of cither is ncccffary. 
The laws, too, relating to the civil rights of 
mankind, arc apt to become fo numerous and 
intricate, as may occafion great hefitation and 
embarraffment in applying them to particular 
cafes. Thefe peculiarities, by multiplying the 
pleadings of parties, as well as the delays of 
court, and by introducing peculiar forms of 
j^rocedure, have contributed to diftinguifh a 
civil from a criminal adion. 

To thefe two fpecies of law-fuits may bd 
fubjoined a third, arifing from difputes 
tween the king and the people, in matters of 
revenue. Such law-fuits are calculated to in- 
tcreft the public, at Icaft the crown, like a 
criminal trial; at the fame time that they are 
ftridly.of a mere pecuniary haturc. Though 

the 
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the public revenue of a ftate is really the pro¬ 
perty of the community, yet, in a monarchi- 
cal government, the fovereign, who has the 
immediate difpofal of that revenue, and who 
reaps more benefit from it than any other indi¬ 
vidual, is likely to confider it as his own patri¬ 
mony, and to become particularly attentive to 
the ftipport and encouragement of thofe judges 
by whom it is made effedual. 

Thus, in every kingdom which is advancing 
in improvement, the fame divifion of labour 
which takes place in the arts becomes alto con¬ 
venient in the condud of law-fuits; and, upon 
the fame principle which gives rife to feparate 
trades and profeffions, the province of diftri- 
buting juftice will be divided, and appropriated 
to a number of diftind Judicatories. 

Thefe two objeds, the fixing the refidence 
of the aula regis to a particular place, and the 
divifion of the powers with which it was in- 
vefted, had not been entirely overlooked by 
the Englifli, before the time of Edward the 
JM. From what has been already obferved, 
it is evident, that an arpbulatory court is lels 
qualified for difeuffing a civil than a criminal 

adion. 
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aAlon. From the multitude of civil, in com* 
parifon of criminal caufes, fuch an unfefetled 
tribunal is attended with more inconvenience to 
the judge; from the greater length of time 
required in their difeuffion, it is more burden- 
fome to the parties. 

We accordingly find, that, by a claufc in 
the great charter of king John, an itnprovc- 
ment was made with refped to the exercife of 
civil jurifdidion ; a court of common pleas was 
detached from the ancient aula regis, and was 
appointed, for the future, to have a permanent 
rcfidence*. The making this an article in 
that great tranfadion between the king and 
his nobles, is a proof that a regulation of this 
nature was thought of the utmoft importance; 
and that the want of it, in former times, had 
been a ground of general complaint. The new 
court of common pleas, which was thus erod¬ 
ed, and held by feparate Judges, appears to have 
been deemed inferior in rank to the criminal 
court, held by the grand Juftlciary, and in which 
the king continued fometimes to fit in perfon. 

* ** Communia placita non sequaiftur citriam regis, sed 
** teneantur in aliquo loco certo." 


For 
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For this reafon, the latter court was permitted, 
in certain cafes, to review the decifions of the 
former*. 

Even at an earlier period, the aula regh, 

when acting as a court of revenue, had been 

« 

lb far diftinguilhed as ttf have a feparate pre- 
Jident ; that officer who had the charge of the 
public treafury f. 

At laft, in the reign of Edward the firft, 
thefe changes were completed; the court of 
the grand judiciary was entirely abolilhed; 
and three permanent courts were eftablifhed 
at Weftminder; a court of king’s bench, to 
have the cognizance of crimes; a court of 
common pleas, to determine civil caufes; and 
a court of exchequer, to decide in matters of 
revenue. As the jurifdidion committed to 
thefe three tribunals was totally different, they 
had, each of them, a feparate place of meet¬ 
ing, a different preddent, and were compofed 
of different judges. 

There is ground to ffippofe, that the jealoufy 
entertained by the king, of that great officer 

See Blacfcstone’s Commentaries, Book lit. 

f Baron Gilbert’s History of the High Court of Chan¬ 
cery. Dialogus de SchaOc.'irioi 

who 
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Who preiided in the aula regis, co-operated 
with the natural courlc of things in aboliih- 
ing this court, and in producing the inftitu- 
tions which came in its place. The office of 
the grand jufficiaiy was originally an appen¬ 
dage of that of tfie lord high fteward j who, 
in all the feudal kingdoms, was the chief 
officer of the king’s houfehold, and the perfon 
next in power and dignity to the fovcrcign. 
As an employment of fuch high importance was 
naturally claimed by one of the grcatell of the 
nobility, fo his remaining in the polTeffion of 
it could not.fail to augment his opulence and 
authority. It was the fame officer in France, 
who, at an early period, found himlclf in a 
condition to dethrone the Merovingian race of 
kings, and to eftabliih the crown in his own 
family.' We need not wonder, therefore, that 
Edward, a prince of equal policy and a^ivity, 
and who had been fficcefsful in extending the 
regal author!^, ffiould be deiirous, at the fame 
time that he improved the judicial eftablilh- 
ments, of putting an end to the exiftence of a 
minifter, of whofe defigns he might be appre- 
henfiye, and whom he found it difficult to 
retain in ful^edion. The.chief juffice, who 
VOL. 11. T prefided 
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prefidad in the new criminal court, Was conw 
fidcred merely in the light of a judge, with¬ 
out any (hare of public adminiftration. 

In this, as well as in other branches of go- 
Tcmment, the hiftory of modern Europe ex¬ 
hibits a remarkable uniformity; accompanied, 
however, with certain varieties, thfc effeft of 
accidental eircumftances* The cottr de roy in 
France, which, like the Englilh aula regtSf 
had grown out of the national council, and 
which was likewife' an ambulatory court, 
was at length produ^live of fimilar incon- 
vcniencies to thofe felt in England; and it 
was thought proper to remove them by giving 
a permanent refidence to thi» tribunal. B)' an 
ordinance, in the reign of Philip the Fair, a 
branch of the eour de roy was lixed^at Paris, 
and another at Thouloufe *; to both of which 
the name of parliaments was given. Other 
courts of the fame nature were afterwards 
added in diilefent diftrids, or had arifen 
in provinces which came to be reduced 
under the French monarchy; fb that the 
whole kingdbm, infteadof bemg placed, like 
England, under one fet of grea* tt^nals, re- 
♦ IiUhe f»r 1302. 


maining 
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maining in the capital, was divided into a 
number of fcparate territories, in each of which 
there was a particular court, invefled with a 
fupreine and independent juriididion. The 
multiplication of law-fults in any of thoie 
courts occafioned a fubdivifion of its memben 
into different chambers^ among which the 
different forts of judicial buhnefs were diP 
tributed. 

The atdtc council in Germany, as I formerly 
obferved, was, in like manner, an ambulatory 
court, which had ariien from the diet of the 
empire; but, from the flower improveawnts 
of that country, or perhaps from the decline 
of the imperial dignity, the attempts of the 
German l^iflators, to coreed this inconvenient 
mode of (hfrributing^ jnftice, occurred at a 
much later period. In the year 1405 , and 
the rdgn of the emperor Maximilian, wan 
formed the imperial chemher^ a new tuid fb* 
tionary conrt, with flnular powera to thoie of 
the oulic council. But, as this latter tribunal 
was not aboliihed, the German empire has 
come to be povided with two> 4i^ind judio 
catures^ theui^ ambuktrny, die other witha 

T 2 fixed 
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fixed refidchce, which have, in the -greatcf 
part of caufes, a concurrent jurifdidion. 

In Scotland, the aula regis, both in its ori¬ 
ginal conftitution, and in its powers, was per- 
fedly fimilar to the court of the fame name 
in England; and, lk>rn fimilar motives of 
conveniency, it was afterwards broken into 
the dif^rent courts, of the feffion, the ex- 
chequer, and the jufticiary; coirefponding to 
the difiindlion of civil, fifeal, and criminal 
caufes; and thefe tribunals came, at length, 
to have a regular eftablifhment in the capital. 

In confidering the policy of the judicial 
inftitutions, in modem Europe, thole of Eng¬ 
land and France, thc' two moft powerful na¬ 
tions, appear to merit particular notice. 

In France, the eftablilhment of a number 
of -parliaments, or fupieme tribunals, in dif¬ 
ferent diftrids throughout the kingdom, has 
the manifefi: advantage of diniimfiiing thc 
cxpence of litigation, by bringiag. the diftribu- 
tion of jufUce near the refidence of the different 
inhabitants : an advantage ' which is farther 
improved, by the appointment of fubordinatc 
courts, held by the lieutenant cml and criminel, 
within the diftrid of evciy fuperior judicatory. 

The 
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The independence of thefe great tribunals 
3 ias, on the other hand, a tendency to produce 
inconfiftent and jarring decifions. The dif- 
trids belonging to the different parliaments 
may, fo far as the interpretation of law, and 
the opinion of the judges, are concerned, be 
confidered as in the (late of feparate kingdoms; 
having, in the ordinary operation of govern¬ 
ment, no means for fccuring uniformity of 
condud. This, no doubt, is one great caufe 
of the diverfity of laws and cuftoms, which*' 
notwithftanding the general influence of ci¬ 
vilized manners, is to be found at preftnt in 
different parts of the French monarchy. 

To remove this inconvenience, an extra¬ 
ordinary meafure is, in feme cafes; adopted. 
The king, who is the fountain of jiiftice, no¬ 
minates, at pleafure, any number of perfbns, 
to receive an appeal from the decifion of any 
particular pariiament: and in this way, the 
members of one parliament are fometimes 
appointed to review the fcntence of another. 
•But this is a partial remedy, which cannot 
be efledual to prevent all dilcordance in tHe 
judgment of thofc different courts. In a few 
inflances of grofs abfurdity, or flagrant in- 

T S juilice* 
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jufticc, the interpofition of the forereign maj 
be procured ; ,but it is impoflible that he Ihoulc 
give attention to the ordinaiy courfo of deci- 
fions, through the whole extent of his domi- 
nions, and reforain the numberlcfs varietlej 
and inconfiftencies which are introduced into 
the common law of the countiy. 

The judicial eftablifoments of England arc 
totally free from this inconvcnicncy. As the 
principal courts have a Jurifdiiaion over the 
whole kingdom, the principles of law, in every 
department, being determined, by the fame 
fot of judges, arc reduced to an uniform 
foandard. As thefo ojurts have, befides, a 
■£xed rchdeo^ in the neighbourhood of each 
other, it was ealy for them to communicate 
their opinions; and hence, in ordjsr to fccure 
.the propriety of their dcciiions, it became 
cuftomary, in matters of great difficulty, de- 
pnding before any one court, to refer the 
deciiion to a meeting compofod of the judges 
of all the three courts. With the fome view, 
it was provided by aftatute in the reign of 
-Edward the third, that the decitions of the 
court of cxchcqocr may be reviewed by a court 
confiffing of the judges of the ling’s bench 

and 
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and common pleas, with the laffiftancc of cer¬ 
tain officers of the crown; and by another • 
ilatute, in the reign of Elizabeth, that cer¬ 
tain proceedings of the Icing’s bench may be 
reviewed in a joint meeting of the jufticcs of 
the con^mon pleas and the barons of the ex¬ 
chequer. 

The fyftcm of Engliffi jurifprudence has 
become what might be expeded from this 
general plan of the Engliffi tribunals. There 
/cems to be no country in the world where the 
lawyers and judges are fo ftrongly imprefled 
with a notion of the advantages -derived from 
uniformity and liability in the rules of law. 
That a certain rule ffiould be eftabliffied, and 
invariably maintained, is juftly efteemed of 
more confcquencc, than that the rule itfelf 
ffiould be the moll perfeA imaginable. Almoft 
any regulation whatever is preferable to 
fluduation and uncertainty. To fuch an 
extreme, it ffiould fcem, has this principle 
been carried in England, as to have produced 
a maxim, that when any point has once been 
decided in a judicial controveriy, or has even 
been- iettied by tbe opinion of any lawyer of 
good authority, it ffiall be regarded as not 

T 4 liable. 
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liable, on any future occafion, to be altered or 
difputed. 

But the Englifli tribuiials, according to the 
plan above, mentioned, were calculated to 
render litigation expenllve iand troublefomc, 
by giving to the capital a monopoly in the 
didiribution of jufticc. The inferior judi¬ 
catories, thofe of the baron in his own de- 
mefne, and of the IherifF in each county, had, 
upon the advancement of the aula regk, been 
fo far reduced as to retain only the cognizance 
of petty crimes, and the determination of 
civil adions below the value of forty ftiillings. 
Thefe, therefore, could be of little fervice in 
fettling difputes. and reftraining injuftice, 
throughout the kingdom ; and, as no inter¬ 
mediate courts were provided, the mod part 
of law-fuits, both in civil and criminal mat¬ 
ters, and whether of fmall or of great import¬ 
ance, cpuld only, be decided by the courts of 
Wcdminder-hall. Ja 9 epuntry lb extenfive 
as Englaiid, a great pre^rtion of the in¬ 
habitants were thus removed to a great dif- 
tanec from the feat of judice, and laid under 
many difadyantages in making their rights 
pfe<dual, 

Tq 
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To fupply this deficiency in the ordinary 
lefiabliihment, the king appointed certain 
extraordinary judges^ as auxiliaries to thofe of 
the capital, for the purpofe of circulating the 
adminiftration of julficp through every corner 
pf the kingdom. 

Although the difiant refidence of individuak 
from the feat of juftice is, in all cafes, incon¬ 
venient, it is more fo in criminal than in civil 
adions. It feldom happens that a crime can 
be proved in any other manner than by parde 
evidence; for a criminal docs not ufually ad 
Avith fo little caution as to afford a written 
.document of his guilt; neither is it competent 
to demand his oath concerning the truth of 
the fads with which he is charged. But qf 
all the methods of proof, that which requires 
the attendance of witnefTes, more efpecially 
when they muft be conveyed from diftant 
parts of a country, is necefiarily the moil 
expenfive and burdeniqme.. In the view of 
public utility, it is likewife expedient, that 
every criminal trial ihould be ennduded, and 
that the punifhnimt of the ofiTender fhcHild be 
induced, as much as poffible, in the i^igh- 
bourhood of the place where the crime has 

been 
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been committed. The chief objc<ft in the 
punilhmcnt of crimes is to preferve the peace 
and good order of focicty, by deterring others 
from following the example of the criminal; 
and this is moft effeftually obtained, when the 
feme perfons who have beheld the violation of 
the law, are alfo fpeHators of the terror, mor¬ 
tification, and mifery, sykh which that vio¬ 
lation is attended. 

Fromi thefe confidcrations, when the king’s 
bench came to have its ufual refidcnce at 
Weftminfter, the fovereign was induced to 
grant fpccial commiffions, for trymg particular 
crimes, in fuch parts of the country as were 
found moft convenient; and this prafticc was 
gradually modelled into a regular appointment 
of certain comnjiflioners, empowered, at ftated 
fcafctos, to perform cincuits over the kingdoni, 
and to hpld courts in particular towi^s, for the 
^rial of all forts of crimes. Thefe judges of 
tbe circuit, however^ -never obtained an or- 
4 inary jurifdidfion $ but continued, on every 
jDccafion,-.fo derive; their authority from two 
fpeciai .commiffioi^t; that of aytr and terminer, 
by which tiicy wore appoii|kcd to hpar and de¬ 
termine all treafons, foloni(», and cdtfdemea' 

nors, 
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tiers, within certain difirids; and that of gaol 
■delivery, by which they were direded to try 
every prifoner confined in the gaols of the 
feverai towns falling under their iirfpcdion. 
Thus, by the addition of an ambulatory oourt, 
in fupplement of another which has a fixed 
rcfidcncc, precautions arc taken to prevent the 
various and oppofite inconveniencies incident 
to the diftribution of criminal juftice; and, as 
fax as human inftitutions are capable of attain¬ 
ing perfedion, the moft complete eilablilh- 
ment feems to be made for the trial and punifli- 
ment of crimes. 

The appointment of the circuit judges, in 
order to facilitate criminal trials, naturally 
fuggefted the idea, that the lame commifiion- 
ers might affifi: the courts at Weftminftcr in 
another department, and be made fubfervieht 
to the more expeditious decifion of civil caufes. 
With this view die*commilfion of affife, Mid 
that of niji frius w® granted to thefe judges. 
By the foriner were impowered to take 
the verdid of f jury in the trial of lan(kd 
disputes. The lance wu intended toihorten* 
^)>tooedute in ordjo^ ,dvil adions, by di- 
freding the jud^s in the circuits to invciligate 

all 
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al) fuch matters of as were then under 
difpute before any court of Weftminftcr# 
hall*. 

What is commonly an article of thegreateft 
magnitude* even in a civil procefs, the proof 
of the different averments made by the parties, 
came thus tu be difeuffed within the county, 
and frequently in the very neighbourhood of 
the place where the difpute had arifen ; while 
the mere matter of law was left to the con- 
fideration of the great court at a diftance; a 
court, from its permanent fituation, as well 
' as from its authority and dignity, the beft qua¬ 
lified for deciding jjoints of fuch difficulty and 
importance. 

To thefe regulations, of fuch manifeft 
utility, there was added a further provifion, 
for maintaining the general tranquillity. When 
quarrels arofe among individuals, when out¬ 
rage and violence were committed, and thefe 
were likely to hn follo^d by riots and infur- 
redions, it was in i^in td exped, that, by 
appUcatioii to the ontihary courts of juftice, a 
timely ioterpdition coidd be procured for fup- 

. * See Bhckston^sConmeaiiuieSf'H^kiss’s Pleas gf the 
Cro^.' ^ 

preffing 
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preffing fuch diforders. It was expedient^ 
therefore, that men of rank and charader* 
living in the different parts of the country, 
and who might, of confequence, be at hand 
upon any emergency, fhould be inveilqd with 
fufficient authority to feize diforderly peribns, 
to put them under confinement, and, in ge« 
neral, to prevent violations of the public 
peace. 

We find accordingly, that, by the ancient 
law of England, confervatm of the peachy with 
powers of that nature, were, in the different 
counties,, eleded by the freeholders; and the 
fame powers,were alfo annexed to many of the 
higher offices of government. It appears that 
thofe magifttates had originally no cognizance 
of crimes, but merely an au^orjty to fecure 
offenders, in order to their trial before the or* . 
dinaiy tribunals. Wc may eafily conceive, 
however, that fpeh an employment would 
lead to a fpecies of jurifdidion. When a 
perfbn has been guilty pf a breach of the peace, 
his a}ndud, although deferving animadverfion, 
may often be unworthyJof the trouble and px- 
pence which would attend a trial before,the 
oidinaiy courts; and if, in fuch a cafe, the 

magiilratc. 
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Inagii^rate^ -who has taken the oiiender into 
cuftodj, and who rriuft, ini fbme meafure, 
have already examined the Cafe,- fhould pro¬ 
ceed of himfelf to ihfiid a moderate punifh- 
ment, the cs^ediency of fuch a meafnre would 
afford its juftification, or at Jeaft would induce 
the public tO'connive at lb fmali an cxtenfion 
of authority. 

In the reign of Edward the third, the 
Appointment of thofc magiftrates, as might be 
expedled from the rifing ftate of the prero¬ 
gative, was transferred to the crown; at the 
&me time that they were itivefred with a power 
of trying all offences excepting thofr- which 
Inferred a cs^ital pnnilhinent*. From this 
period they acquired the appellatioa, of ji^cei 

ihe feate. By fubfcqucnt regulations they 
catne to be entmfred unthr various branches of 
civil jurifdidion; by which they were enabled, 
in many queffions of importance^ fr) ihperfedc 
the interpofitiem of the fuperior tribunals.^ 

Although, in Scotland, thepineipel courts 
of lawrwere' efrabh^'d ut the capital^ upon 

• fif it and by* ^4 Edyrs^iS. the jtotiits of peace are 
cmpoirered 4o deteninBe‘4U6mes; and tireqnsses} but in 
pniAice theie jurisdiftien restri^od. W feleniesat 
are witluD the benefit of the dergy. See Hawkins. 
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the fame plan as in England, the inhabitants 
were not fubjeded to the fame inconvenience 
by their diftance from the place where juftice 
was adminiftered. To fay nothir^ of the nar- 
rowncfs of the conntry, compared with Eng¬ 
land, the Scottiih nobles maintained their 
authority much longer than the Englifh; and 
the courts of the baron, and of the (hcrif!^ 
were therefore enabled to prcfcrve a great 
part of their original jurifdidion. As thefe 
tribunals had the power of determining both 
civil and criminal adions, in their feveral dif* 
tridls, there was no neceflity for bringing fuch 
matters, in the hril inftance, before the fu- 
perior courts in the capital; and upon thb 
account, although the judges of the court of 
judiciary were empowered to make circuita 
over the country, as in England, there was 
no occafion for beftowing upon them any cint 
jurifdidion, correfponding to what arifes fronr 
the Engliih commiilion of ntfiprim. 

The appointment of juftices of the peace, 
to iupply what is defedive in the jurifdidion 
the ordiiuuy courts d>r fupprefling riot and 
dilbrder, was introduced iijto Scotland at a 
later period, but in a fimilar manner, and upon^ 
the iame footing, as in England. 


SEC- 
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SECTION II. 

Of the Pttty Jury^and the Grand Jury. 

From the progreffive alterations, which 
have been nlcntioned, in the Englifh courts of 
jufti^e, it is natural to conclude, that the 
judges were continually advancing in expe¬ 
rience and knowledge, and that the forms of 
judicial procedure were daily attaining higher 
degrees of perfedion. Of' all the inftitutions 
relative, to the management of judicial bufinefs, 
which may be confidered as the efFcdl of that 
improvement, thofe of the yetty Jury, and the 
grand Juty, are mofl: delervedly the boaft of 
En^lifli'jurifprudence; and as, in the period 
which-we are now examining, both of them 
appear to have arrived at their complete ef- 
tablifhmeDt, a review of the circumftanccs 
from which they proceeded, and of the fteps 

which they were introduced, may not be 
improper. 

1 , 1 had formerly occalion to obilcrvc, that, 
under the government of the Ai^lo-Saxon 
princes, the chief magiftrates the feveral 

counties 
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counties and hundreds, found it unneceiTary, 
in the determination of law-fuits, to call a full 
meeting of the courts over which they pre- 
fidcd; and, for the greater difpatch of the 
bufinefs, as well as for the eafe and con¬ 
venience of the people, were accuftomed to fo- 
led a certain number of the freemen, or allo¬ 
dial proprietors, in each particular cauie', to 
affift in giving a dccifion. Hence the firft 
idea of the petty jury was probably fuggefted. 

In a fubfequent period, a fimilar pradice 
was adopted in trie courts of a barony. When 
the vaflals of a fuperior had acquired hereditary 
fiefs, they were no longer under the neceffity 
of fubmitting to his arbitrary will; and in 
regulating their condud, as well as in dif- 
tributing juilice among them, he found it 
expedient to ad with their advice and con¬ 
currence. To have affcmblcd the whole of 
his vaflals, (ot the determination of every law- 
fuit, would have been too great a hardfliip 
upon them; but a moderate number were 
^convened, in order to latisfy the parties, and 
to give weight and authority to the fentettce* 
The occaflonally, a number of the 

vaflals, in eadlt.cafe, to alfift the fiipcrior, was 
▼ot, H. u a more 
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a more natural expedient, than the appoint- 
Aient of certain permanent alTeffors. It was 
attended with no trouble or expence; for 
every vaflal was bound not only to fight for the 
ftipericw, but alfo to perform fuch other fervices 
as might be requifite, in order to fupport his 
/ authority and dignity. According to the fim- 
plc notions of that age, thefe perfbns were 
fiifficiently qualified to determine the points 
referred to their decilion; more efpccially as 
they .might receive advice at^ direftion from 
the magiftrate. In fome refpeds they were 
held even preferable to every other fort of 
judges; being men of the fame rank*and 
condition with the parties; and,Yrom their 
fituation, having frequently accefs to know 
the ftate of the controverfy, as well as the cir- 
cumftances of the fadts in queftion. 

The introduftion of juries m the courts of 
a barony, arofe from the eftabKfhmCht of here* 
ditary fiefs; for, fb long as vafTals held their 
liifid prOCarioufly, or even were not Iccure of 
tranfmitting it to their pofterity, they had too. 
much dc^jendence uj^n their fuperior, to dif- 
jAite his authority, either in fettihig-their dif- 
ffetehces or punilhing their ofiences. We may 

ealily 
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cafily fuppofe, therefore, that, under the 
Anglo-Saxon government, this mode of pro¬ 
cedure was not very common; becaufe the 
cuftom of fecuring landed eftates to the heirs 
of a vaffal was then far from being general. It 
is from the reign of William the Conqueror, 
that we may date the remarkable extenfion of 
jury-trials; proceeding partly from the imi¬ 
tation of Norman or French cuftoms; but dill 
more from the completion of the feudal fyftcm^ 
and the confequent multiplication of here¬ 
ditary fiefs. 

It merits attention, that this inftitution had 
beeft hitherto limited to the hundred and 
county courts, and to thofe of a feudal barony, 
but never had taken place in the Judiciary pro¬ 
ceedings of the national council. The cauies 
which came under the cognizance of the 
Wittenagemote were not fo numerous, as to 
create much tipuble to its members, or to fug- 
geft the meafurc of devolving that branch of 
bufinefs upon any fort of committee, or par¬ 
tial meeting, in place of the full affembly.' 

Upon the eftablilhment of the ^glo-Nor- 
Quu parlkfl^ent, its ordinary judicial bufinefir 
V 2 WBS^ 
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was, in a Abort time, committed to the aula 
regis', a court which at firft confifted of feveral 
members, but was afterwards held by a lingle 
magiftrate, the deputy judge of the fovereign. 
This tribunal was properly the ordinary barou- 
court of the king; and, being in the fame cir- 
curnftanccs with the baron-courts of the no- 
iiility, it was under the fame neceffity of try¬ 
ing caufes by the intervention of a Jury. As 
the vaffals of the crown were ufually more in¬ 
dependent of the king, than the rear-valTals 
were of their immediate fuperior; it is not 
likely, that, while juftice was adminiftered 
by the pares curia, to the latter, the former 
would fubmit to the dccifions of a fingle ma- 
giftratc, named at pleafure by the fovereign. 
We find, accordingly, that, by a general law 
in the reign of Henry the fecond, either 
party in a iaw-fuit was allowed to decline the 
cuftomary mode of trial by finglc combat, and 
to demand that his caufe (hould be determined 
by an or Jury of twelve pcrlbns. From 

this time forward* there can be no doubt that 
jury-trials were admitted in all the courts'of 
ordinary jurifdidlicMi. They are e^prcfsly re- 
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cognifed and eftablifhed by the great charters 
of king John, and of Henry the third*. 

When the office of the grand judiciary was 
aboliflied, in the reign of Edward the firft,* 
and when the powers of the aula regis were 
diftributed to the king’s bench, the common 
pleas, and the exchequer, it was natural for 
thefe courts to follow the fame forms of pro-’ 
cedure w'hich had been observed by that high 
tribunal to which they were fubdituted. The 
former pra<dice of determining law-fuits by a 
jury, was doubtlefs viewed, at the fame time, 
in the light of a privilege, which the nation 
woold not have been willing to rchgn. The 
number of judges, in each of the courts of 
Wcdrainder-hall, was much inferior to that 
of the ordinary affizc; and, as they were not 
men of the fame rank with the parties, it was 
not likely that the fame degree of confidence 
would be repofed in them. To have tranf- 
ferred the powers of an inditudon fo popular 
as that of juries, to a fet of courts condituted 
in this manner, would, notwitbdanding the 
l^tc advances of prerogative, have been a 

* Migoa pb^rta reg. Johan, c. 2i. M. C. rcg. Hen. 
ni- c. 32. 

u 3 dangerous 
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dangerous meafurc. What is called the petty 
jury was therefore introduced into thefe tri¬ 
bunals, as well as into their auxiliary courts 
employed to diftribute juftice in the circuits; 
and was thus rendered eflentially necelTary in 
determining caufes of every fort, whether civil, 
criminal, or fifcal. 

In the high court of parliament, however, 
this method of trial was never admitted; 
being neither found rcquifite for the conveni¬ 
ence of the members, nor conducive to the 
intereft of parties. It was not requifite for 
the convenience of the members; becaufc 
the trials which came before parliament were 
few, and fpeedily brought to an iffuc. It was 
not conducive to the intereft of parties; be- 
caufe they were better fecured from partiality 
and oppreiKon, by a judgment of the whole 
houfc, confifting of all the crown vaflals, than 
they could expetft to be from a decifion given 
by a limited number of thole valTals, arbitrarily 
appointed by the prefident. 

It has been queftioned, whether an inftitu- 
tion, limilar .to that of the petty jury in Eng¬ 
land, had place in any c£ the nations of an¬ 
tiquity. Among the Greeks and Romans, as 

far 
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far back as we can trace the hiftory of their 
judicial eftablilhments, it docs not appear that 
the inhabitants of certain diftridb were ever 
invefted with jurifdidion, or that a part of 
their number were in each trial fcleded by 
the ordinary magiftrate to alTift him in giving 
a dccifion. The ordinary courts of Greece 
and Rome were compofed of a chief magif* 
trate, and of certain aiTefTors; but thele lad 
were permanent officers, appointed, as it 
Ihould feem, from year to year, or for the fame 
period with the magiftrate himfelf. 

The Roman judex pedaneus, indeed, was 
nominated for each trial; but he was origi¬ 
nally no mbre than a commillioner for taking 
a proof of the fads in quedion; and, although 
he w'as afterwards empowered, in many cafes, 
to determine the law, as well as the fad, the 
intention of his appointment w'as not to give 
weight and authority to the decifion, but 
merely to relieve the magiftrate and his afleffora 
from a part of their labour. 

Among the Gothic nations of modern Eu¬ 
rope, the cuftom of deciding law-fuits by a 
jury feems to have prevailed univcrfally; firft 
ia the allodial courts of the county, or of the 
u 4 hundred^ 
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hundred, and afterwards in the baron-courts of 
every feudal fuperior. The fame cuftom, 
however, does not appear, in any European 
Icingdom except England, to have been ex¬ 
tended to thofe great courts, which, upon the 
advancement of civilized manners, arofe out 
of the national council, and were invefted with 
the principal branches of ordinary jurifdiftion. 

The cour de roy, in France, w'as not, like 
the court of the grand jufticiary in England, 
reduced under the direction of a fmgle magif- 
tratc; but confifted of an indefinite number of 
the fame perfons who fat in the national af- 
fembly. The parliament of Paris, formed out 
of the cour de roy, was like wife compofed of 
as many of the nobles as chofe to attend; 
with the addition of a body of lawyers, who, 
it W'as underftood, were to direCl the forms 
of procedure, and to take upon them the 
drudgery of the bufinefs*. The parliament 

* Soon after the establishment of the parliament of 
Paris, the king dispensed with the attendance of the digni¬ 
fied clergy. The ordinary lay barons afterwards absented 
themselves, without any express dispensation; and there 
remained only the princes of the blood, and peers, who re¬ 
tained the priviliege of attctiding that court on solemn oc¬ 
casions. 


of 
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of Thouloufe, which was authorifed at the fame 
time, and the other parliaments which were 
aftcrw’ards formed in particular diftrids, con- 
dudcd themfcives upon the fame principlci 
with the parliament of Paris; and, as all of 
them were compofed of a numerous council 
of judges, the intervention of a jury, to prevent 
erroneous judgments, or even to fccure the 
parties from oppreflfion, was the left necef- 
fary. 

This obfervation is applicable to the prin¬ 
cipal courts of the German empire. The 
aulic council was compofed of an indefinite 
number of the fame perfons who had a right 
to fit in the diet. The imperial chamber was 
a numerous council of judges. In both of 
thefe tribunals, therefore, the affiftance of a 
jury was probably thought unnecefTary. 

In Scotland, the court of the grand judici¬ 
ary came to be eftablifhed upon the fame plan 
as in England ; and admitted, in like manner, 
the form of jury-trials. But upon the di- 
vifion of the powers of that court into dif. 
ferent branches, the civil tribunal, then intro¬ 
duced, was a committee of parliament; that 
is» a committee of thofe crown-vadals of 

whom 
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■whom juries had been compofed. By one or 
two variations of that model, was formed the 
prefent court of feffion, which was made to 
confift of fifteen ordinary judges, the ufual 
number of jurymen in Scotland; with a view, 
it fliould feem, to fuperiede the ufe of jury- 
trials: and as this mode of judicial pfocedure 
was laid afide in the principal civil tribunal, 
the example appears to have been quickly fol¬ 
lowed in the inferior civil courts of the king¬ 
dom, In the court of judiciary, however, 
which confided of a fmaller number of judges, 
and confequcntly in the inferior criminal 
courts, the ancient pradice of jury-trials was 
continued. 

Befide the circumdance now mentioned, 
relating to the conditution of the principal 
courts of judice in feveral European king¬ 
doms, the influence of the ancient Roman 
law, as delivered in the compilations of the 
emperor Judinian, was another more general 
caufe, which contributed to the difule of juries 
through the greater part of Europe. Upon 
^he revival of letters in Eurcfpe, that improved 
:fydem of jurifpri^ncc was recommended 
and propagated by thic clergy; taught* 

under 
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under their dirc<5ioQ, in almoft all the uni- 
verfities; and its decifions and forms of pro¬ 
cedure were confidcred by the civil magiftrate 
as models for imitation. The Gothic infti- 
tution of juries, which had been unknown to 
the Romans, was therefore brought more and 
more into diferedit; and, that the whole cog¬ 
nizance of a law-fuit Ihould be committed to 
judges, who, by being fet apart for that pur- 
pofe, and by devoting themfelvcs to this em¬ 
ployment, might become peculiarly qualified 
for the exercife of it, was regarded as an im¬ 
provement in the Rate of judicial policy. 

In England, where, from drcumftanccs 
that will be mentioned hereafter, the Roman 
fyftem was lefs incorporated with the common 
law than in other countries, the cuRom of 
jury-trials has, accordingly, been moft rcligi- 
oufly maintained. But even in England, this 
cuftom has been totally excluded from ecclefi- 
aftical tribunals, from thofe of the two uni- 
verfities, and from all other courts in which, 
from particular caufes, the maxims and prih^ 
ciples of the oivil law have been adopted. 

Scotland was, in fome degree, under the in- 
iluence of oppofite f^ms; and feems, upon 

that 
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that account, to have h^d a middle courfc. 
Like the nations upon the continent, flic was 
led into a clofe imitation of the Roman de- 
ciflonsand forms'of procedure; w'hiie, by her 
vicinity to England,- the was induced to bor- 
^-ow many regulations and cuftoms from that 
more cultivated and powerful country. Thus 
the Scottifli tribunals imitated the Endiflj, by 
retaining a jury-trial in criminal prpfeciitions; 
but followed the pradiep, of the Romans, by 
negleding that inftitutwin -in the greater part 
of civil adlions. In the former, it was na¬ 
tural to entertain a greater fufpicion of the 
court than in the latter; becaufe in a criminal 
trial, the king, who nominates the judges, and 
to whom they muft look for preferment, is al¬ 
ways a party; whereas in a civil adion, or con- 
troverfy between private individuals, the crown 
has no intereft; and there is commonly no 
circumftance to influence the raag^rate upon 
cither fide, or lay him under a temptation to 
grofs partiality. 

It is ^ot likely that the inftitution of juries 
would, in any country, b.e very acceptable to 
the fpvereign; fince it: limited the power 
thofe judges whona he appoii^tScd> an^of whom 
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he had, in fome meafure, the diredion. Wc 
may cafily imagine, therefore, that, according 
as, among any people, the prerogative was ex¬ 
alted or deprefled, its influence would be ex¬ 
erted, more or lefs cflTcdually, in difeouraging 
this mode of trial; and hence we may dilcover 
an additional reafon for the continuance of 
juries in England. As the Englifh were fuc- 
cefsful in reducing the power of the monarch 
within moderate bounds, and acquired pro- 
portionably higher notions of liberty ; they be¬ 
came, of courie, the more attached to that 
method of difliributing juflice, by which the 
difpofal of their lives and fortunes was com¬ 
mitted to their fellow citizens, rather than to 
officers in the nomination of the crown.; 
They became not only the more paffionatcly 
fond of this privilege, which had been handed 
down to them from their anceftors, but at the 
iame time^e more capable of maintaining it. 
There is no reafon, indeed, to believe that this 
circumflance alone would have been iuflicient 
to retmn, in England, the pradticc of jury- 
trials; for other European flates have had^ 
^fo the good fortune to reflrain the preroga¬ 
tive, and to cftablifli a: popular government. 

But 
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But thb circumftance undoubtedly co-ope¬ 
rated, with the other caufes formerly mention* 
ed, in rendering the people of England more 
tenacious of that ancient appendage of the 
feudal policy, and more jealous of every at¬ 
tempt, from whatever pretences, either to 
limit die power of juries, or to exclude them 
feom the decilion of particular caufes. 

2. In order to feairc the regular diftribution 
of juftice, it is not enough that courts are pro¬ 
perly conftituted, and that judges are atten¬ 
tive to the determination oflaw-foits. The 
inagiferate mull: alfo be informed of thofe 
cafes which require his interpofition; and 
Bieafores mofe be taken for bringing them 
under his examination. A diftimftion, how¬ 
ever, itt this refpcdl:, may be obferved between 
that branch df judicial bulmefs which relates 
to civil, and that which rdates to criminal 
caufes. In a controverfy betweenginvate in¬ 
dividuals, each party is likely to prove fufeici- 
esdy attentive to his own interefe; and may 
tborefote be Idl to vindicate his own rights as 
'he fliall diink fit. But v«daen.a crime is com¬ 
mitted, which requires a pumihment for the 

feke of« public exao^le, there is dtnger that 

the 
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the intereftof the communitjr will be negled* 
ed; that no information of the fad will be 
given to the judge; and that no pcrfon will 
take upon him the trouble, the odium, and the 
expence, of bringing an accufation. It is here 
that ibme regulation is neceflkry, to jtfevent 
the diforders that might be apprehended, Orom 
permitting •criminals to pafs with impunity. 

Among the Romans, not only the perfon 
injured, but any one of the people, was al« 
lowed to profecute a public offence. As the 
crime was undeiffood to affed the whole com* 
munity, any one of its members, bdng in 
ibme degree a fufferer, was entitled, upon that 
account, to come forward and claim redreliu 

It requires but little fagacity to difeover, 
that this mode of profccution was liable to 
great abufes. It was likely, on the one hand« 
to produce negligence in proiecuting crimes; 
and, on th| other, to encourage unjuff and 
groundlels profecutions. Few people, were 
found ib publiC'fpirited, as to undertake th^ 
difagreeable talk conviding criminab,irom 
the view <ff promoting the intereR of fodety^? 
while many Wjure tempted to become ptddic 
4ccufera». from Iccret motives of refcuUmentl; 
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er malice, or even for the purpoft of obtaining 
a pecuniary compofition from the perfon whom 
they had found an opportunity to profecutc. 
To.prevent this latter enormity, fevere penalties 
were inflided upon fuch as brought an unjuft 
accufation of a public offence. In particular, 
it was enaded, that he who failed in proving 
his accufation, fhould fuffer the fame puniih- 
ment to which, if he had been fuccelsful, the 
defendant would have been fubjeded : a regu* 
lation which, if ftridly enforced, muft have 
put an end to every capital profecution : for 
who*is there that will hazard his own life, upon 
the uncertainty of prevailing in any criminal 
trial ? 

In the modern feudal nations, the Judge 
himfclf was originally the. public profccutor. 
Every feudal lord, whether a fovereign prince 
or a fubjed, was excited to punifh offences 
within his demefne; not only from the defirc 
of repreffing diforders, but alfo from that ot 
j^ocuripg fines and amerciaments. As repre- 
fenting the community, of which he was the 
leader and executive officer, he firft brought 
an accufation againft thole whom he iliflpeded 
of crimes: as the chief magiftrate* he after- 
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wards eicamincd the proof, and gave judgment 
in the caufe. 

The mifehief attending this praftice muft 
have foon become notorious. It can hardlj^ be 
fuppofed that the fame perfon would acquit 
himfelf with propriety in the twofold charac¬ 
ter of an accufer and a judge. Even in the 
courfe of a fpeculative debate, men ufually ac¬ 
quire a prejudice in favour of thofc tenets which 
they are endeavouring to fupport; and find it 
extremely difficult to preferve a degree of can¬ 
dour in judging of fuch as are advanced upon 
the oppofite fide. What (hall we fay then*of a 
perfon who is engaged in preparing a public 
accufation; who fets out with a ftrong fufpicion, 
that the defendant is guilty ; who convcries 
with informers, likely to employ every artifice 
to ftrengthen that opinion; and who, to pals 
over his pecuniary intereft, involved in the 
ilTuc of the caufe, has exerted himfelf in colledt- 
ing and arranging all the fads and arguments 
in confirmation of his hypothefis ? How is it 
poffible to avoid that blind zeal and prepof- 
feffion, that cagernefsto convid the defendant, 
acquired in the capacity of a prolecutor; and 
to behave with that impartiality, coolncfs, and 
VOL. X moderation, 
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hiodcratlon, which are elTentially requiiitc in th» 
diftribution of juftice ? 

To prevent this dreadful enormity, and at 
the fathc time to fecurc a proper attention to 
the public intercity the profcCution of crimes 
was, in all the feudal countries, reduced into 
a feparate employment by the appointment of 
a procurator or factor to a<5l in the name of the 
fovereign. Hence the attorney-general in 
England, and the king’s advocate in Scotland, 
W’ere appointed to manage the judicial bulinefs 
of the cfowri, before the principal tribunals 
and a fimllar inftitution, from the fame view; 
of expediency, was even extended to inferioi 
-courts. 

But, previous to the profecution of offences, 
there muft be information of their exiftence; 
and frequently, too, the immediate interpo- 
fition of the magiftrate is neceffary, to appre¬ 
hend and imprilbn the offender. In a nide 
nation, however, efpecially if it is of confidcr- 
able extent, many crimes are likely to be hie 
from the public eye, and to efcape the exami¬ 
nation of any court. It appears, according!.'- 
that, in modern Europe, this branch of police’ 
had early become an objedt of general attention' 
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To make inquiry concerning the commiiTioii 
of public offences, and to tranfmit an account 
of them to the criminal eourti was one great 
purpofc of the appointment of coroners ; a fct 
of officers who had place not only in Eiigland 
and Scotland, but in the greater part, if not id 
all, of the feudal kingdoms upon the continents 
The office of the coroners, in England, is 
of fo great antiquity, that the commcncc- 
[nent of it b entirely loft in obfeurity. It 
feems to have been an iminemorial cuftom 
of th/ Anglo-Saxons, that fcveral perfons of 
diftindion ihould be named by the freeholders 
in each county, witli power to fccurc andim* 
prifon criminals of all forts^ to the end that 
they might be brought to a trial. From this 
employment, thefe officers, as in after times 
the juftices of the peace, found the meaiis oi 
affuming a criminal jurifdidion, which> frons 
rinall beginnings, became gradually more and 
more extenfive. Another branch of btifittefi^ 
devolved upon the corontt, and which may bd 
regarded as an appendage or Confequence of 
the former, was that of afeertaining and deter^i 
mining the value of the .finc^^fmerciamentsj 

Xi and 
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and forfeitures, or of any other emoluments, 
which accrued to the fbvereign, either from 
the condemnation of public offenders, or from 
the right of the crown to all the goods, of 
which no other proprietor could be found. 

When the coroner had ocafion to [inquire 
into the truth of any fade, either with a view 
to determine thofe matters which fell under 
his own jurifdidlion, or in order to tranfmit an 
account of it to fome other criminal court, he 
proceeded, in the fame manner that was cuf- 
tomary in the courts of the hundred, and of 
the county, by the affiilance of an inqueji or 
jury; and the number of jurymen, who, in 
thofe cafes, were called, from the neighbour¬ 
ing townfhips, was not lefs than was employed 
in other judicial inveftigations. 

After the Norman conqueft, when the auJa 
regis drew to itfelf the cognizance of the greater 
part of crimes, it became the duty of the coro¬ 
ner to certify to that court his inquifition con 
cerning thofe offences which fell under its 
jurifdi£tioh; and upon this information, the 
moft authentic that could well be procured, a 
trial before the grand jufficiaiy was commenced. 

Upon 
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Upon the eftabliftiment of the king’s bench, 
and of the commiffions of oyer and terminer and 
gaol delivery, the like certification, and for the 
fame purpofe, was made by the coroner to thofe 
tribunals. 

But in proportion to the advancement of the 
prerogative, the authority of the coroner, an 
officer eledled by the county, was diminiflied ; 
his jurifdidion was daily fubjeded to greater 
limitations; and his reports became gradually 
more narrow and defedive: whether it be that, 
by having a fellow-feeling with the inhabitants, 
he endeavoured to fereen them from juftice, 
or that, from the ruft and relaxation to which 
every old inftitution is liable, his operations be¬ 
came tardy and inaccurate; certain it is, that 
he came to overlook the greater part of the 
offences which require the interpofition of the 
magiftratc, and his inquifition was at length 
confined to a few of thofe enormous crimes, 
which excite univerfal indignation and relcnt- 
ment. 

To fupply the deficiency of the coroner’s in- 
queft, the fficriff, who had come, in a great 
meafure, under the appointment of the crown, 
^as direded, upon the meeting of judges in 

X 3 the 
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the circuits, or of the other criminal courts, tq 
pall a jury, in order to procure information con¬ 
cerning the crimes committed in particular 
diftrifts. Hence the origin of what is called 
the grand jury, by whofe inquifition the judges 
were authorifed to proceed in the trial of public 
pffenders. 

It is probable, that when the grand jury 
were fird called, they made an inquiry at large 
concerning every fadl which ought to become 
the fubjeft of a criminal trial, and of their own 
proper motion delated the perfons whom they 
found deferve an accufation; but, by de¬ 
grees, when the agent for the crown had been 
^cd to fulpcdl any particular perfon, he was 
^ccuftomed to lay before them the immediate 
queftion, how far that fufpicion was well 
founded } Hence the two methods of finding 
the faft; by prejentment, and by indidiment. 

It fecms evident, from what has been oh- 

♦ » . - ... 

^rved, that the original purpofe of the inqui¬ 


fition by the coroner, and of a prejentment by 
the grand jury, was to prevent offenders from 
being overlooked, and from efcaping a trial. 
When the cuflom of preferring in^tSiments to 
|he grand juiy was introduced, the intention 


<4 
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of that meafure was, probably, to avoid the 
trouble and expence of a fruitlefs profequtipn. 
But whatever was originally intended by this 
practice, the neceflity of procuring the previous 
approbation of ^ jury, by one or other of the 
forms ^bove mentioned, was prjpdudtivc of the 
higheft advantage to the people, that of fp- 
curing them from groundlcfs or frivolous accu- 
fations. If a perfon is known to have committed 
a crime, or lies under a ftrong fufpicion of guilt, 
the voice of the whole neighbourhood will 
probably call aloud for juftice, and demand an 
immediate trial of the offender. But if, on 
the contrary, an innocent man is attacked, if 
he is threatened with a profccution, from ap¬ 
parently maliciops motives, or for the purpofe 
of ferving a political Job, it is moft likely that 
his fellow citizens will view this proceeding 
with indignation ; that they will confider his 
misfortune as, in fome meafure, their own; 
and that, from a principle of humanity and 
juftice, as well as from a regard to their owm 
intereft, they will be excited to {land forth as 
the prote<flors of innocence. 

This is a new inftance, perhaps more con- 
Ipicuous than ary^ that we have had occafion 

X 4 to 
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to obfcrvc in the hiftory of the Englifli go¬ 
vernment, of a regulation whofe confe'qucnccs 
were not forefeen at the time when it was in¬ 
troduced. The great benefit arifing to fociety 
from the interpofition of the grand jury is not 
only totally different, but even diametrically 
oppofite to that which was originally intended 
by it. The original purpofe of that inftitution 
was to aflift the crown in the difeovery of 
crimes, and by that means to cncreale the 
number of profecutions. But when an accu¬ 
rate police had been cftablifhed in the country, 
there was little danger that any crime of im¬ 
portance would be concealed from the public; 
and it became the chief end of the grand jury 
to guard againft the abufes of the diferetionary 
power with which the officers of the crown 
are invefted, that of profecuting public 
offences. 

The employment of the coroner in Scotland 
was the fame as in* England ; and he appears 
to have ufed the fame forms in the exercife of 
his jurifdidion. With the affiffance of a jury, 
he inquired into the commiffion of crimes, 
and either punifhed them by his Cwn authori¬ 
ty, or tranfmitted information concerning them 

to 
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to the competent court. The negligence 
of this officer Teems, in that country, to 
have likcwife produced the interpoTition of the 
ffieriffi, or chief magiftrate of particular dif- 
tridts, by calling ajpry for the fame purpofe. 
By a ftatute in the reign of Alexander the 
fecond, it is enaded, that no profecution, at 
the inftance of the crown, (hall proceed againft 
any perfon, unlefs by an accufation, upon the 
inquifitioA of a jury, confifting of the chief 
magiftrate of the place, and three rcfpedlablc 
perfons in the neighbourhood. This rule con¬ 
tinued till near the end of the fixteenth century; 
when, in conftquence of the eftablifhmcnt of 
the court of feffion, and from other caufes, the 
inveftigation of judicial matters^ by a jury, 
came to be much more limited than it had 
formerly been. By an ad of the Scottiffi par¬ 
liament, in 1587, certain commiffioners, in- 
ftead of the inqueft formerly called, were ap¬ 
pointed in the feveral counties, for inquiring 
into public offences; and indidments, framed 
upon the report of thefc commiffioners, were 
put into a lift, which got the name of the 
porteous roll*. 

* See act of Parliament, 1587. ch. 82. 


The 
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The fame ftatute empowered the king’s ad-> 
VPcate to profccute crimes of his own proper 
motion * ; and, as he was the perfen employ¬ 
ed to raife indidments, upon the information 
tranfmitted by the commiffioners, he natu¬ 
rally aflumed the privilege of determining 
whether the fadls laid before him ought to be 
the ground of a profecution or not. Thus in 
Scotland the ancient grand jury wasabolilhed ; 
and criminal adlions, at the inftance of the 
public, came, in all cafes, to be direded at the 
diferetion of a crown officer. 

The attorney-general, in England, and the 
mafter of the crown-office, have acquired, in 
like manner, a power of profccutlng by infor¬ 
mation^ without any previous authority of a 
grand jury; hut this mode of profecution is 
confined to mlfdemeanours tending to difturb 
the government, or the peace and good order 
of fociety, and is never cxtend-cd to. crimes of a 
capital nature. 

How far the nations upon the continent 
were poffefTed of a fimilar provifion, to fecure 
the people from unjuft and groundlefs profe- 
'putions, it is not eafy to determine. That in 

Ch-77- 
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the greater part of them the coroner’s inqueft 
jyas employed for bringing to light thofe dif- 
orders which required the intcrpofition of a 
criminal court, there is no room to doub^. 
But wl)en, from the circumftances which have 
already beer? pointed out, the method of trial 
by the petty jury had fallen into difufe, it is 
not likely that a previous inqueft would ftill be 
employed to judge of the necefllty or ex¬ 
pediency of commencing a criminal accufation. 
From the rapid advancement of the preroga¬ 
tive in thefe nations, the fbvereign was freed 
from any reftraint in this branch of adminiftra- 
tion, and an unbounded liberty of trying public 
offences was committed to the officers of thp 
crown. To whatever caufes it may be aferibed, 
the Englifh grand jury is now the only infti- 
tution of the kind that remains in Europe; 
and perhaps, as it is modelled at prefent, there 
cannot be found, in the annals of the world, 
a regulation fo well calculated for preventing 
abufes in that part of the executive powq’ 
which relates to the profccution of crime?. 


SECTION 
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SECTION III. 

Circumjiances vohkh prevented the Chll Lam 
from being fo much incorporated in the Syjiem 
of EngVtpi JuriJprudence, as in that of other 
European Countries. 

To thofe who furvey the common law of 
England, in its progrefs towards maturity, 
ther6 is one peculiarity which muft appear ex¬ 
tremely remarkable ; the little affiftance it has 
borrowed from the ancient Roman jurifpru- 
dence; that lyftem of equity, which has been 
fo highly efteeroed, and which, in the other 
countries of Europe, has excited fuch univerfal 
imitation. Why the Englifh have deviated, 
in ths particular, from the pradi(% of all the 
neighbouring nations, and have difdained to 
draw fupplies from thofe plentiful fources of 
legal knowledge, by which many fyftems of 
modern law have been fo amply,enriched, it 
feems a matter of curiodty to. inquire: at the 
fame time that, by examining the caufes of a 
proceeding lb fmgular, and apparently fo un- 
rcafonable, we lhall, perhaps, be enabled to 

difeover 
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^ifcovcr the advantages or difadvantages which 
have refulted from it; and likewile to form an 
opinion, how far expediency may, in the pre- 
fent ilate of things, recommend the iame, or 
a different line of conduct!. 

The Gothic nations who fubdued the pro¬ 
vinces of the Roman empire, and fettled in 
the countries which they had over-run, were 
by degrees incorporated with the ancient in¬ 
habitants ; and from the communication and 
mixture of thefe two races of meh, there was 
formed a compofition of laws, manners, and 
cuftoms, as well as of language; in which, 
upon different occafions, and from a variety of 
circumftances, the proportions contributed by 
the one people, or by the other, were acci¬ 
dentally more prevalent. Although the an¬ 
cient inhabitants were, every where, thft van- 
quiflicd party, they poffeffed that* fuperiority 
which knowledge and civilization have ufually 
beftowed over ignorance and barbarifm ; and 
hence we find a multitude of Roman inftitu- 
tions inlcrted in the codes of law, which, at 
an early period, were publifhed by many kings 
or leaders of thoie barbarous nations. 

Soon after the fettlement ofthofc barbarians. 


or 
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~ot ^thcr before it was completed, they em^ 
brac|d Chriftianity, and fell under the diredion 
of the Chriftiari clergy; i^rho, having beeri 
firmly efiabliibed |n the Roman empire, were 
enabled to preferve their footing in thofe new 
fiates tjhat were formed. Thefe ecclefiaftics 
were attached to thd Roman law, in Oppofition 
to the barfjarOuS .cuftoths of the hew fcttlers; 
both as it was the fyftem with which they 
were acquainted, and as it was calculated to 
maintain that peace and tranquillity, which 
their profemon and manner of life difpofed 
them to promote. 

The dodlrihes of Chrifiianity, unlike the 
fables which conRituted the mythology of the 
Greeks and Romans, contained philofophical 
truths, which the teachers of that religion were 
under, the hecefiity of knowing, and by the 
knowledge and propagation of which they 
fupported their credit among the people. Thofe 
teachers, therefore, became converfant in feve» 
veral branches of literature; and, as their 
theological lyftcm aflbrdcd them great fcopc 
for fpeculation and reafoning, and confequently' 
for difference of opinion, they foon arranged 
themfelvcs in different feRs; difputed eagerly 

with 
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with one another; and, in proportion to their zeal 
in making profclytcs, acquired a degree of acute- 
nefs and ikill in defending their feveral tenets. 

The learning and abilities which came, in 
this manrieri to be poflclTcd by the clergy, to¬ 
gether with the general ignorance and fuper- 
ftition of the people, beftowed upon the former 
an influence and authotity over the latter, and 
produced, as I formerly took notice; an exten- 
flvcjurifdidionboth in ecclefiaftical and fecular 
matters. It is fuflicient here to obferve, that 
in the excrcife of this jurifdiftion, ecclcfiaftieal 
judges were guided, as far as the difFcrencc of 
circuraftances would permit, by the rules and 
principles of the Roman jurifprudcncc; which 
had been tranfmitted from the ancient inhabi¬ 
tants of the provinces, and were dcli\crcd in 
the colledions made by different Roman em¬ 
perors, by Theodoflus the younger, by Juftinian, 
and by many of his fucceffors. The Roman 
lyftem became, in a great mcafure, the law' of 
the church ; and was therefore propagated by 
her, with the fame zeal, and from the fame 
views and motives, by which flie was adluated 
in fupporting and extending her influence and 
authority. The diforders which, for fome cen¬ 
turies^ 
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turics, were continued, by the fucceffive Ihva* 
lions of riew barbarous tribes, retardld, no 
doubt, the progrefs of every regular eftablifli- 
ment. But when Europe began to recover 
from thefc convulfions, and when the reftora- 
tion of public tranquillity was followed, as 
there was reafon to expeft, by the revival of 
letters,- the efforts of the clergy, to extend the 
credit and authority of the Roman law, be¬ 
came highly confpicuous and fuccefsful. In¬ 
numerable fchools were founded in cathedrals 
and monafteries, many of which, under the 
patronage of the church, obtaining large en¬ 
dowments, and being invefted with jurifdidioil 
and various privileges, became what are now 
called univcrfities. Both the canon law, which 
was the rule of decifion in ecclefiaftical courts* 
and the civil law, propedy fo called, the origi¬ 
nal fund from which a great part of the former 
had been gathered, were taught in thefe diflfe*^ 
rent feminaries> and thus rendered familiar* 
not only to thofc who had views of entering 
into holy orders* but to all who received the 
benefit of a liberal education* 

About the end of the eleventh century, Ivo 
de Chartres publifhed a collediion of canons 

law. 
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law, much more complete than any that had 
been formerly made ; though it was much in¬ 
ferior to the fubfequent compilation of Gra- 
tian, a Benedictine monk, known by the title 
of the Decretum. 

In the year 1137, the Pifans, at the taking 
of the town of Amalphi, found a copy of Juf- 
tinian’s Pandeds; and to this accident, the 
rapid cultivation of the civil law, from that 
period, has been commonly afcribcd. But we 
may be allowed to entertain fome doubt, 
whether an event of that magnitude could 
have proceeded from a circumftancc apparent¬ 
ly fo frivolous. 

There is no realbn to believe that this book 
had been entirely loft in the weftern part of 
Europe, although, for a long time, it had been 
Icfs in requeft than other compilations upon 
the fame fubjeft. Ivo de Chartres, in the pre¬ 
ceding century, quotes the laws of the Pan¬ 
dects ; and Irnerius, profeflbr of law at Bolog¬ 
na, as early as the year 1128, preleded upon 
Ibme part at leaft of Juftinian’s compofitions. 

Even fuppofmg the Pandeds to have been 
loft, there were many other writings upon the 
Roman law ftill remaining, from which the 

VOL. Ii. Y knowledge 
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knowledge of it might, in fomc degree, have 
been preferved ; the Inftitutes, the Codex; and 
the Novelize of Juftinian; the Theodolian 
Code; and the compilations, publilhed after 
the time of Juftinian, by different emperors of 
Conftantinoplc. 

Neither is it likely that, if men had pof- 
feffed no previous difpofition to that ftudy, it 
would have been infpired by finding an old 
book upon the fubjed. Few people will be 
at the pains to perufe a long book, upon any 
abftrad fcience, unlefs they already feel a 
ftrong inclination to acquire the knowledge 
contained in it. But, in the twelfth century, 
when, from different circumftances, a fpirit of 
improvement began to diffufe itfelf in Italy and 
France, it is probable that men of learning 
w'ere excited to the difeovery of ancient books 
upon every fubjed; and, as the civil law be¬ 
came then a principal objed of attention, the 
Pandeds, containing the fullcft colledion of 
legal opinbns and decifions, was confidered as 
the moft inftrudive work of the kind, and 
copies of it were greedily fought for. As 
Amalphi was, at this time, the chief trading 
ftate of Italy, an Amalphitan merchant, ob- 

ferving 
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ferving the demand for books of that nature, 
is laid to have brought from Conftantinoplc 
this copy of the Pandefts, which was found by 
the Pifans. Some authors mention another 
copy of the lame book, that had been dif- 
covered in the year 1128, at Ravenna *. 

However this be, the Roman law was, 
upon the revival of letters in Europe, uni- 
verfally held up and admired as the great 
fyftem, from an imitation of which the laws 
of each particular country might receive the 
higheft improvement. This the modern 
lawyers were, by their education, accuftomed 
to confider as the ftandard of reafon and equity; 
and, wherever their own municipal cuftoms 
were defedive, they had recourfe to it, in order 
to fupply what was wanting, or to corred 
what was amifs. Even fuch of the modern 
writers as endeavoured .to delineate the prin¬ 
ciples of natural juftice, independent of all 
politive inftitutions, made ufc of the Roman 
fyftem, almoft exclufivcly of every other, in 
order to illuftrate their dodrines. 

Although the Roman law was, in this man- 

Giannooe, Historj of Naples. 
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ncr, generally incorporated in that of the mo¬ 
dern European nations, it acquired more au¬ 
thority in fome of thefe nations than in others. 
The German emperors appear to have con- 
fidered themfelves as the fucceflbrs to the 
Roman empire in the weft, and their domi¬ 
nions as therefore fubjeft to that fyftem of law, 
by which the Romans were governed. Hence, 
in Germany, properly fo called, in the Southern 
part of France, or what are called the Pays de 
droit ecrit, and in feveral parts of Italy, which, 
at the time when the German emperors en¬ 
joyed the higheft profperity, were included 
under their dominion, the Roman law is un- 
derftood to be the common law of the country, 
to which the inhabitants, upon the failure of 
their own municipal cuftoms and regulations, 
are bound to fubmit. In other European 
countries it is viewed in the light of a foreign 
lyftem; which, however, from its intrinfic 
merit, is entitled to great attention and re¬ 
gard ; and of which many particulars have 
been, in a manner, naturalized by long ufage, 
or adopted by the pofitive will of the legifla- 
ture. This is the cafe in Spain, in Portugal, 
in the northern parts, or what are called the 

Pays 
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Pays de coutumcs, in France, in Sweden, in 
Denmark, and in Scotland *. 

Upon the revival of letters, the fame regard 
to the Roman law was difeovered in England 
as in the other countries of Europe. It was 
propagated with equal zeal by the clergy, and, 
in the twelfth century, became the fubjed of 
public ledlures in both the univcrfitics. The de- 
cifions and principles delivered in the writings 
of Juftinian, were borrowed, and even the cx- 
preffion was frequently copied, by Bradon, by 
the author of Fleta, and by other Englifh 
lawyers of that period. The work attributed 
to Glanville, the grand juftlciary of Henry the 
fccond, and a Scotch law book, known by the 
name of Regiam Magijlatem, both fet out with a 
paffage which is almoft literally the fame; 
w'hence, as well as for other reafons, it is con¬ 
cluded, that the latter of thefe produdions has 
been copied from the former. Upon exami¬ 
nation, however, the paffage in queftion is 

* Duck de Auctoritate Jur. Civil.—It should seem, that, 
since the time when this author wrote, the ideas of the in¬ 
habitants, in some of those countries, have undergone a 
coniiderable change upon that subject. 

Y 3 found 
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found in the preface! to the inftitutes of Juf» 
tinian. 

The fettlement of the chief courts of com- 
mon law in the neighbourhood of the capital, 
which was begun in confequence of the great 
charter of king John, and completed in the 
reign of Edward the firft, made it necelTaiy 
that the lawyers, and other praftitioners in 
thofe courts, fliould refide there alfo, Hence 
arofe the inm of court, and of chancery, which 
were lodging-places in the neighbourhood of 
London, intended for the accommodation of 
the retainers about the courts of Weftminfter, 
Seminaries of common law were foon formed 
in thofe places of refort; and lefturcs upon 
that fubjedl were given to the elder ftudents, 
in the inns of court, and to the younger ftudents, 
in the inns of chancery. The king gave en¬ 
couragement to thefe inftitutions, by forming 
the members of each lodgitig-place into a fort 
of corporation, and by eftablilhing a fet of rules 
for their condudh We find that Henry the 
third beftowed upon them an cxclufive privi¬ 
lege, by prohibiting any other fchobl for teach¬ 
ing law within the city of London, 

The 
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The uniTcriitics of Oxford and of Cam¬ 
bridge were the only other inftitutions in the 
kingdom, in which law was taught with public 
encouragement. But in thofe learned focictics, 
the only fyftems which had reputation, and 
which were thought worthy of public Icdurcs, 
were thofe of the civil and the canon law. The 
municipal law, from its tendency, in many 
particulars, to encourage violence and difordcr, 
from the barbarous jargon in which it was in¬ 
volved, and from the want of literature among 
its praAitioners, was treated with contempt. 
Thefe pra£litioners,we maycafily imagine, were 
difpofed to retaliate thofe unfavourable fenti- 
ments. Upon this account, and from the 
diftance between the feats of inftrudtion, in 
civil and municipal law, the former contri¬ 
buted no affiftance to the latter. Thole two 
branches of education were carried on apart, 
and became entirely diftind, and fcparatc. The 
teachers of each, inftead 0/ co-operating in 
order to form a complete lawyer, were adluated 
by mutual jealoufy and oppofition; and the one 
fcience being treated as dcfpicablc in the uni- 
verfities, the other was probably reprefented as 
ulelels by the pra<9;itioners of the common law. 

y 4 For 
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For fome time the civil law, under the pa¬ 
tronage of the clergy, and of the univerfities, 
•was in the hlgheft efteem throughout the na¬ 
tion ; and the ftudy of the municipal law was 
confined to mere lawyers by profeffion; but 
at length, from the natural courfe of things, 
the comparative value of thofe two branches 
of fcicnce was of neceffity altered. The lat¬ 
ter, being that fyftcm by which the property 
and the conduit! of individuals were chiefl) re¬ 
gulated, (.ould not fail to rife in confideration 
and importance; at the fame time that, by 
the progreis of judges in experience and refine¬ 
ment, its defers were gradually fupplied; 
while the laws of Rome, which were uncon- 
neded with the ordinary courts of juftice, and 
therefore of no pradical utility, became an ob- 
jed of little attention. 

We accordingly find, that, in the reign of 
Edward the fourth, and even before that time, 
the inns of court and chancery had become 
the fiifliionable places of education for men of 
rank and fortune, and were frequented by a 
great multitude of ftudents. There were four 
inns of court, and no Icfs than ten of chancery: 
in each of the former, the number of ftudents 
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amounted to about two hundred, in each of 
the latter, to about an hundred. Neither was 
the fyftem of education, in this great feminary, 
confined entirely to law : it comprehended all 
exerciles, and every ibrt of accomplifhment 
becoming a gentleman of the king’s court; 
fuch as dancing and mulic. Sir John Fortef- 
cue informs us, that it was likewile cuitomary 
to ftudy divinity on fcjih^al ilays\ I fuppolc, by 
way of relaxation*. 

Jufltice Shallow is introduced by Shakefpear, 
boafting, that he had been a Undent of Cle¬ 
ment's Inn, and that he had often heard the 
chimes at midnight; as a proof that he was a 
young man of falhion and fpirit.—In the fame 
manner as he boafted of his acquaintance with 
John of Gaunt. 

When thofe teachers of the common law 
had begun to feel their own confcquence, they 
aflumed the privilege of beftowing rank upon 
their ftudents of a certain landing ; and con¬ 
ferred the degrees of ferjeant, and apprentice, 
correlponding to thole of do 5 ior and hachclonr 
in the univcrfitics. 

* Fortescue de laudibus Leg. Ang.—Also the dlscoursei 
on this subject preserved in Hearnc’s coUeftion of anti* 
qaities. 

As 
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As the reparation of the civil and the muni¬ 
cipal law produced an averfion to the former 
in the inns of court and chancery, we may 
cafily conceive, that the fame prejudice would 
be communicated to their numerous pupils, 
and thus become prevalent among the nobility 
and gentry of the kingdom. Hence the jea- 
loufy difeovered, on feveral occafions, by the 
Englifli parliament, left, by the influence of 
the clergy, the laws of ancient Rome fliould 
be introduced into England ; of which a re¬ 
markable inftance is mentioned in the reign of 
Richard the fecond; when the nobility, in par¬ 
liament, declare, “ that the realm of England 
“ hath never been unto this hour, neither by 
** the confent of our lord the king, and the 
“ lords of parliament, (hall it ever be ruled or 
** governed by the civil law As the laws 
of ancient Rome had not been incorporated in 
the municipal fyftem, they feem to have been 
viewed, by the partizans of the latter, in the 
fame light with the do£lrines of a rival fe<ft, 
which has with difficulty been prevented from 
acquiring the fuperiority in the national ef- 
tabliffiment. 

* Blackstone’s Commentaries. 

It 
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It has been alledged by authors of note, that 
the oppofition of the Englifh nobility to the 
civil law, arofe from its being the law of a 
defpotic government, and therefore inconiiftent 
with their notions of Englifli liberty. Bu$ 
whoever has examined the compilations of Juf- 
tinian with any attention, muft be fcniiblc 
that there is no foundation for this remark. 
Thofe colledions relate almoft entirely to the 
private, and touch very llightly upon the pub* 
lie law of the empire. But with refpeft to 
property, and the rights of private perfons, the 
opinions and decifions of the Roman lawyers 
do not feem to have been at all perverted by 
the nature of their government, Perhaps it 
will be difficult to point out any modem lyf- 
tem of law, in which the rules of juftice 
among individuals appear to be fo little warp¬ 
ed by the intereft of the crown, and in which 
the natural rights of mankind are invcRigated 
and enforced with greater impartiality. In one 
or two cafes, you meet with an obfervation, 
** that the prince is above the laws.” Thcfc, 
however, are detached, and, as it were, inf¬ 
lated expreffions, delivered in general terms, 
#nd without any vifible effiedt upon the body 

of 
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of the work; which relates, not to difputes 
between the emperor and his fubjedls, but to 
fuch as may arife among the people. 

After the free government of Rome was 
overturned, the emperors found it expedient 
for a long time to conceal the extent ot their 
ufurpation, and to leave the ordinary judges, 
in a great meafure, undifturbed in the cxcrcife 
of that jurifdidion which had been founded 
in the more fortunate times of the republic. 
Auguftus firft fet the example of this prudent 
diffimulation, which was copied by a great 
number of his fucceflbrs. Befide the appre- 
henfion that the old republican fpirit was not 
entirely extinguifhed, and the circumftance 
that the throne continued eledive, the empe¬ 
rors w'erc kept in awe by thofe powerful armies, 
under particular officers of diftindion, which 
were maintained in the provinces. Thefe were 
much fuperior to that pretorian guard, which, 
for the Immediate fupport of the imperial dig¬ 
nity, was eftablilhed in the neighbourhood of 
Rome. In this manner a fort of balance, how¬ 
ever precarious, was for fomc time held, by the 
military forces difperfed over the empire, and 
by the jealoufy between the emperor and the 
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leader of each confiderable army; in confe- 
quence of which, the former was deterred from 
invading and deftroying the internal llrudurc 
of the conftitution. 

Some of the firft emperors, indeed, were 
guilty of enormous crimes and diforders; but 
the effed of thefe appears to have been limit¬ 
ed, in a great meafure, to perfons high in of¬ 
fice, or in fuch rank or ftation as to be involved 
n the intrigues of the court. In the fucceed- 
ng period the Romans were more fortunate, 
ind the throne w-as filled by a feries of princes 
vho are an honour to human nature; Nerva, 
Trajan, Adrian, Antoninus Pius, and Marcus 
^.urelius. Under thefe emperors no interference 
'f the crown prevented the equal diftribution 
f jufticethe experience of an empire, which 
acluded the whole civilized world, was accu¬ 
mulated in one mafs; and the lyftem of pri- 
ate law was thus brought to much greater 
erfedion than it had attained in the preceding 
ges. 

In the reign of Adrian was compofed the 
rpetual edi^iy the firft great compilation of 
»c rules of decifion.; and this became the 
round-w’ork of moft of the writings publilhcd 

by 
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by fuccceding lawyers. It was about this time 
that the law began to be regularly cultivated 
as a fcience; that it became the objed of a 
lucrative profeflion; and that it was taught at 
Rome with public encouragement 
Severus new modelled the pretorian guard, 
by appointing that it ihould confift of above 
fifty thoufand men; about four times the an¬ 
cient number ; and that it fliould be recruited, 
not, as formerly, from the effeminate inhabit¬ 
ants of Italy, but from the hardy and well- 
difciplined legions upon the frontiers. With 
the command of this army the emperor pof- 
feffed a force which nothing in the whole em¬ 
pire was able to oppofe; and the government 
of courfe degenerated into an abfolute military 
defpotifm. From this time, therefore, the law 
could not fail to decline. From the influence 
of long ufage, however, it appears to have 
declined very flowly; and, notwithflanding the 

Thepra£Hce of lawyers taking an homrarium, had been 
introduced before the end of the commonwealth, but was 
prohibited by statute. Complaints of the violation of this . 
bw were made in the reign of Claudius; when it was 
enacted, that no bwyer fhould receive, in one cause, more 
than 100 oMm, or about SoL staling. 


ignorance 
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ignorance and barbarifm in which the people 
were funk, together with the heavy yoke of 
tyranny to which they were fubjcdcd, the an¬ 
cient fyftcm was treated with refped. 

It merits attention, that the opinions and 
decifions contained in the PandeSis of Juftini- 
an, were delivered by authors, who either lived 
entirely, or at leaft received their education, 
before this great revolution was introduced; 
and probably a confiderable time before its ef- 
feds, in fubverting the private law of the 
country, had been very fenfibly felt. Modef- 
tinus, the lateft of thofc authors, wrote in the 
reign, I think, of the younger Gordian, and 
only about thirty years below that of Severus, 

The It^itutes, an elementary book upon 
the fcience of law, intended as an introduc¬ 
tion to the perufal of the PandeSis, was likc- 
wife compofed, with a very few additions of 
Juftinian, by an old lawyer, who lived within 
the period above mentioned. 

As the profeription of civil law from the 
courts of Weftminfter-hall proceeded entirely 
from the animofity and oppofition between the 
univerfities and the inns of court and chan¬ 
cery j it may be fuppolcd that this would con¬ 
tinue 
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tinue no longer than while the latter prelervcd 
their confideration and popularity. For a long 
time, however, thefe inftitutions have not only 
ceafed to be the great feminaries for educating 
the nobility and gentry; but have become of 
little ufe for conveying inftru6lion to praftical 
lawyers. No ledures are now given in the 
inns of court or chancery ; no exercifes are per¬ 
formed ; no meafurcs are taken for directing 
the application of thofe who, of their own 
accord, may be difpofed to ftudy. The whole 
care of education feems to be devolved upon 
the cook ; and the only remaining part of the 
ancient regulations is, that the ftudent ftiall 
eat his commons for a certain number of 
terms. 

The caufes of this alteration it is not diffi* 
cult to difcover. Befide the luxury of a great 
metropolis, which is calculated to produce idle* 
nefs and diffipation both in teachers and fcho- 
lars, the profits arifing from the pradice of the 
law, together with the profped of preferment 
in the (late, have allured men. of fpirit and 
abilities to defert the more fpeculative and le6 
diftinguiflied employment of communicating 
the principles of the fcience to a fet of pupils. 

To 
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To counterad thU natural tendency, and to 
maintain the vigour of teaching law, notwith-- 
(landing the fuperior advantages derived from 
the praftical profeffion of a lawyer, public en¬ 
couragement, as well as the ftrideil regulation, 
.would have been requifitc; but this objecSl ap¬ 
pears to have been overlooked by government; 
and, upon the advancement of national wealth 
and profperity, the old inftitutions were left to 
their natural coutfe. 

But the decay of the iiins of court and chan* 
eery did not immediately change the ideas 
which, in their more fiouriihing condition, 
they had impreffed upon the nation. The 
movement continued, and its diredlion was 
little varied, for a long time after the hand 
that gave it was withdrawn. It is but of late 
years that the prejudices, which had fo long 
prevailed* have begun to difappear, and that 
the fame liberal fpirit with which the nation 
is animated in the profccution of other fei- 
ences, has been extended to the interpretation 
. of the rules of juftice. In ccclcfiaftical courtSj* 
indeed, and in thofc of the iinivcrfities, the 
civil law has been long followed; but this pro¬ 
ceeded in fome mealure from pr^pofleiHon; 

VOL. II. z as 
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ts the rge^tioii of that fyftem, in the courts of 
Weftftiinfler-hall, was the cfFeft of prejudice. 
Upon the rife of the court of chancery, its de- 
clfions were commonly direded by a clergy¬ 
man; who naturally polTelTed an attachment 
to that fyftem of equity, the propagation of 
which \vaS the great aim of the whole ectlefi- 
aftical order. In the court of the admiral, 
which acquired a jurifdidion in maritime 
caufes, the principles adopted were fuch as had 
been fuggefted, not by the peculiar cuftoras 
t»f England, but the common intercourfe 
of commercial nations, and in which a great 
proportion of the civil law was introduced. A 
fimilar iyftem was embraced in the courts of 
the conftable and marihal; who, from hav¬ 
ing the command of armies, more cfpecially 
when engaged m fbrei^ expeditions, were per¬ 
mitted to aflame a military jurufdidion. Thefc 
bffiem, al'might be expeded, were led to imi¬ 
tate the general pradice of Europe, or what 
may be called the law of nations. > 

It was refbrved for fhe enlightened judges, 
of the prefcftt age to eftimatc the Iyftem of 
Roman jurifprudence, according to its intrinfic 
merit; amd wkhtmt being influenced by ad¬ 
ventitious 



OP THE COURTS OP JUSTICE. 


339 


Tcntitlous circumftances, to derive from it, in 
the courts of common law, fuch affiftance as 
it was ctpablc of beftowihg. Of all the fci- 
ences, law feems to be that which depends 
the moft upon fexpcrierice, and in which mere 
fpeculative reafoniug is of the lead confe- 
quence. As the Homan fjftem contains the 
accurpulated experience and obfervation of 
ages, and of the mod extenfive empire that 
fever cxidfed in a civilized form; the advan¬ 
tages refulting from it, as an example to the 
lawyers and judges of any modern country, 
mud be proportionably great. It prefents the 
larged colledlion of .equitable decifions, and 
rules, that is any where to be found. Thefe 
are calculated to enlarge the compafs of legal 
knov>ledge, without having the influence to 
miflead; they have all the benefit of prece¬ 
dents, without any authority to iropofe; and; 
therefore, may render the’ fydend^of Englifli 
law more foil and comprehenfive; Without any 
danger of corrupting it; 


* 2 
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SECTION IV. 

The Rife of the Court of Chancery. 

lil attempting a general outline of the prin* 
cipal Englifh courts, the judicial authority of 
the chancellor now remains to be confidered. 
The jurifdidion of this officer was plainly de¬ 
rived from the nature of his employment in 
the king’s houfchold, and from the minifterial 
powers over the kingdom* with which he 
thence came to be invefted. By being the 
king’s fecretary and chaplain, he enjoyed the 
peculiar confidence of his mafler; and had 
the folexharge of writing his letters; and aftcr-- 
wards of iffiiing writs in the name of the crown, 
As it became cuftomary that every vaflal ffiould 
hold his fief by a charter from the fuperior, 
the power of granting thofc deeds, throughout 
the royal demefne, became the fource of great 
influence, and, after the Norman conquefl, 
when the nobility were all reduced into l^e. 
ilate of crown-vaflals, railed the chancellor to 
be a principal officer of flatc, ‘ 


When 
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When the deeds iffuing from the crown be¬ 
came numerous, the care of expediting many 
of' them was devolved upon inferior perfons; 
and, to afeertain their authenticity, the fub- 
feription of the chancellor, and afterwards a 
public feal, of which he obtained the cuftody, 
was adhibited*. 

At what time f gnatures became cuftomary, 
in England, to deeds proceeding from the 
crown, appears uncertain. It is probable that 
they were knowm to the Anglo-Saxons; but 
that they did not become frequent until the 
fcttlement of the Norman princes. From this 
period the chancellor was confidered as having 
a title to the keeping of the great feal; but 
as, from the caprice of the monarch, there 
occurred fome inftanccs in which it was cn- 
* 

* The subscription of the r^trendariuSf wljo was proba¬ 
bly the chancellor, occurs as far back, in the Anglo-Saron 
period, as the reign of Ethelbcrt, the first Christian king. 
In the reign of Edward the Confessor we meet with a char¬ 
ter sub^ibed by the chanc^Ior, nndey that express appel¬ 
lation ; " Ego Rembaldqs canccUarius subseripsi.” Selden 
pn the office of lord chancellor in England. 

In France, and probably in all the kingdoms in the 
western part of Europe, the chancellor came to be the or¬ 
dinary keeper of the king's seal. 

2 3 


truded 
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^ruftcd to a different perfbn, a ftatute was made 
jn the reign of Henry the third, requiring that 
the employments of lord-keeper and chancel¬ 
lor fhould always be conjoined; a regulation 
which, having fometimes been overlooked, was 
afterwards renewed in the reign of Eliza¬ 
beth 

In this manner»all important writings, iffued 
by the king, either came through the medium 
of the chancellor, or were fubjeded to his in- 
fpedion. B^ore he affixed the great feal to 
any deed, he was bound to examine its nature, 
and, if it proceeded upon a falfe reprefentation, 
or contained any thing erroneous or Illegal, to 
repeal and cancel it. So early were laid the 
foundations of a maxim, which in after days 
has been gradually extended; that the fervants 
of the crown are juftly refponfible for meafures 
which carinot be executed without their con- 
purrence. As the exercife of thefe powers re-r 
quired a previous examination an^ cognizance, 
|t gave rife to an ordinary jurifdidipn, which, 
although of great importance, has occafioned 
no controverfy, and appears to have, excited 
|ittle attentioq. 

• Sdden on the office of chancellor, 5 Eliz. c. 18. 

The 
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The extraordinary jurifdi(5ion of the chan¬ 
cellor arofe more indiredly, from his charafter 
and fituation. The origin of his interpofition, 
to corredl the dccifions of the ordinary tribu¬ 
nals, was formerly fuggefted. When the king’s 
baron-court, confining itfelf within the rules 
of common law, had been laid under the nc- 
ceffity of giving a decifion, which, in its ap^ 
plication to particular cafes, was found hard 
and oppreffive, the party aggrieved was accuf- 
tomed to petition the king for relief. Appli¬ 
cations of this nature were brought before the 
privy-council; and the confideration of them 
\yas naturally referred to the chancellor; who, 
as the lecretary of the king, being employed 
to regifter the decrees, and to keep the records 
of his baron-court, was rendered peculiarly 
converfant and intelligent in $11 judicial dif- 
puflions. 

A Jurifdidion of this nature appears to have 
been acquired by the fame officer, in fevcral, 
if not in the greater part, of the kingdoms of 
Europe. Such, in particular, was that of the 
chancellor in France; who, under the kings 
f)f thp firfl: apd fecond race, had the cuftody 

^4 ^ 
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of their feal, and was diftinguiflied by the ap¬ 
pellation of the grand rrferendaire *, 

In England, it fhould feem that, before the 
end of the Saxon government, the chancellor 
was employed in giving redrels againft the hard 
fentences pronounced by the judges of the 
king’s demefne. As thofe judges, however, 
had then a very limited authority, his inter- 
pofitions were proportionably of little import¬ 
ance. But, after the aoceffion of William the 
Conqueror, when the mla regis became the 
king’s ordinary baron-court, and drew to itfelf 
almoft the whole judicial bufinefs of the na¬ 
tion, the exercife of fuch extraordinary jurif- 
didion began to appear in a more confpicuous 
light. From this period, the multiplication 
of law-fuits before the grand jufticiary, pro¬ 
duced more various inftanccs of impcrfcdion 
in the rules of common law; and, from greatcf 
experience and refinement, the necefiity of re¬ 
laxing in the obfervance of thele rules, by the 
admifiion of numerous exceptions, was more 
ienfibly felt. 

* See Pasquier’s Recherches de la Frwee, and the au- 
Jonties to whi^ he refers. 

As 
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As applications for this purpofe became fre¬ 
quent, proviiion was made in order to facili¬ 
tate their progrefs; and the tribunal to which 
they were diredied up into a regular 
form. A committee of the privy council had, 
in each cafe, been originally appointed along 
with the chancellor to determine the points in 
queftion. But, as thefe counfellors paid little 
or no attention to bufincfi of this nature; of 
which they had feldom any knowledge; their 
number, which had been arbitrary, was there¬ 
fore gradually diminiflied; and at laft their 
appointment having come to be regarded as 
a mere ceremony, was entirely difcontlnued. 
Subordinate officers were* on the other hand, 
found requifitc in various departments, to aflift 
the chancellor in preparing his decifions, and 
in difeharging the other branches of his duty. 

The authority, however, which was thus 
exercifed by this great magiftratc, in order to 
corred and to fupply the moft remarkable er¬ 
rors and defeds in the ancient rules of law, 
appears to have dill proceeded upon references 
from the king or from the privy council. His 
interpoiitions depended upon the decilions 
given by other courts, and were of too Angu¬ 
lar 
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lar a nature to be eafily reduced into a fyftcm, 
or to-be viewed in the light of a common re¬ 
medy. It was at a la^er period, that the chan¬ 
cery became an original court, for determining 
caufes beyond the reach of the ordinary tribu¬ 
nals. This inftitution, arifing from circura- 
ilances more accidental than thofe which pro- 
. duced the jurifdidion above-mentioned, does 
not feera to have pervaded the other European 
countries, but is in a great meafure peculiar tQ 
England. 

According to the feudal policy in the weA 
tern part of Europe, all jurifdidion- was inle- 
parably conneded with landed property; and 
aftions of every fort proceeded upon a mandate, 
or commiffion, from that particular fuperior 
■within whofe territory the caufe to be 
tried. If an adion was intended before n 
court deriving its jurifdidion from the king, 
the plaintiff made application to the crow'n,- 
ftating the injuftice of which he complained; 
in anfwcr to which, the ifovereign ordered the 
adverfe party to appear before, z particular 
court, in order that the caufe might be heard 
and deternoined. The tur/V or hrkf, iffued for 
this purpofe by thp king, ferved not only to 

fuipmon 
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fummon the defendant into court, but alfo, in 
that particular queftion, to authorize the iu- 
veftigation of the magiftrate. The different 
barons, in their refpcdtive dcniefnes, iffued 
briefs in like manner, for bringing any law- 
fuit under the cognizance of their fcvcral 
courts. 

In England this mode of litigation was uni* 
formly obferved, in proceedings before the 
aula regts; and was afterwards adopted in the 
three courts of common law, among which 
the powers of the grand julliciary were dU 
yided. 

The primitive writs, upon which any aftion 
was commenced, being accommodated to the 
few Ample* claims that were anciently enforced 
in a court of juftice, were probably conceived 
in fuch term's as might occur without much 
refledlion. But complaints upon the fame 
principle of law being frequently repeated, the 
fame terms naturally continued; fo that, by 
long ufage, a particular form of writ was ren¬ 
dered invariable and permanent in every fpecies 
of adton. ■ This prefervation of uniformity, 
although perhaps the effed of that propenfity, 
fo obfervable in all mankind, to be governed 
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on every occafion by analogy, proved, at the 
lame time, of great advantage, by afcertain-» 
ing and limiting the authority of the judge. 
From the advancement of property, however, 
and from the multiplied conne£tions of focicty, 
there arofe new claims, which had never been 
the fubjedl of difcuffion. Thefe required a new 
form of writ; the invention of which, in con- 
liftency with the eftablilhed rules of law, and 
fo calculated as to maintain good order and 
regularity in the fyftem of judicial procedure, 
became daily a matter of greater nicety and 
importance. ^ 

Application, in fuch cafes, was made to the 
chancellor; who; from a fcrupulous regard to 
precedents, was frequently unwilling to inter- 
pofe, but referred the parties to the next mcct-f 
ing of parliament. Thefe references, how¬ 
ever, as might be expefted, fbon became burr 
denfome to that aflembly; apd, by a ftatute 
in the reign of Edward the firft, it was pro¬ 
vided, that, “ Whenfoever, from thenceforth, 
it (hall fortune in chancery that, in one cafe 
a writ is found, and in like cafe, falling un- 
dcr like law, and requiring like remedy, is 
found none, the clerics in chancery Ihall 

« agree 
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“ agree in making the writ, or fhall adjourn 
** the plaintiffs to the npxt parliament, where 
** a writ fhall be framed, by confent of the 
** learned in the law; leff it might happen 
for the future,’ that the court of our lord 
the king Ihould long fail in doing Juftice to 
“ the fuitors 

The new writs, devifed in confequcncc of 
this law, were, for fome time, direded to fuch 
of the ordinary courts as, from the nature of 
the cafe, appeared to have the moft proper ju* 
rifdiftion.' At length, however, there occur* 
red certain claims, in whichi though feeming 
to require the interpofition of a judge, it was 
thought the courts of common law would not 
mterfere. In thefe, the chancellor, willing to 
grant a remedy, and, perhaps, not averfe to the 
extenfion of his own authority, adventured to 
call the parties before himfelf, atid to deter* 
mine their difference f. This mnovation is 
faid to have been introduced about the time 
of Richard the fecond, and for the purpofe of 
fupporting a contrivance to elude the ftatute 

* Statutes at Large, 13 Edward I. c. 24. 
f This was dune by the wrk of tuiptena. . 

of 
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of mortmain, -by the appointment of truftee5 
to hold a landed eftate, for the benefit of thofe 
religious corporations to which it could not be 
diredly bequeathed. The courts of common 
law could give no countenance to a ftratagem 
fo palpably intended to difappoint the will of 
the legiflaturc. But the chancellor, as a clergy¬ 
man, was led, by a fellow-feeling with his own 
order, to fupport this cvafion; and, pretend¬ 
ing to confider it as a matter of confcience; 
that the truftees fliould be bound to a faithful 
difeharge of their triift, took upon him to en¬ 
force the will of a teftator, in oppofition td 
the law of the land. 

Having fliccefsfully affumed the cognizance 
of one cafe, in which he was partiailarly in- 
terefeed, the chancellor found little difficulty 
in extending his jurifdi<^ion to others. In thefe, 
be Appears to have a£led more from a ge¬ 
neral re^cd to juftice; and, in confequcnce of 
the limited views entertained by the ordinary 
Courts, his interpofition feemed immediately 
toecc^ary. His authority thus grew up im|Jcr- 
ceptibly: what was begun in ufurpation, by 
acquiring the fandion of long ufage, became a 
eftablifhment; and) when it afterwards 

excited 
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excited the jcaloufy'of the courts of common 
law, its abolition was regarded as impolitic and 
dangerous. After the direftion of chancery 
had long been polTeired by clergymen, who, 
from their fituation, were intent upon the in- 
creafe of its jurifdidlion, it was, upon fome 
occafions, committed to lawyers by profeffion; 
by whom its procedure was more digefted into 
a regular lyftem. 

From what has been obferved, concerning 
the extraordinary jurifdidion of the court of 
chancery, there can be no doubt that it was 
originally diftinguiflied from that of the other 
courts of Weftminftcr-hall, by the fame limits 
which mark the diftindion between common^ 
or Jiri6i law, and equity. Its primitive inter- 
pofitions were intended to decide according to 
confcicnce, upon thole occafions when the de- 
cifions of other courts, from an adherence to 
ancient ruks, were found hard and oppreffivc. 
It was afterwards led to interpofe in original 
adions, in order to make effedual thofe new 
claims which the ordinary courts accounted 
beyond the limits of .their jurifdidion. The 
firft branch of this authority in the court of 
chancery was therefore defigned to corned the 

injujlke, 



554 ALt*iA1*10KS iK THM STAf» 

injujlicei the other to fupply the defeSlSi of the 
Other tribunals* 

ft 

This accordingly feeins to have been* the 
iiniTcrfally received idea of ^hat court; which 
is called a court of equity^ by every author who 
has occafion to mention it. In this view it is 
confidcred by Lord Bacon, who himfclf held 
the office of chancellor^ and who, among all 
his "cotemporaries, appears to have been the 
beft qualified to underftand its nature. The 
lame opinion of this court was entertained by 
the learned Selden. ** Equity,” fays that au¬ 
thor, “ is a roguifh thing; for law we have a 
meafure; know what to truft to. Equity 
** is according to the confciencc of him that 
** is chancellor; and, as that is larger, or nar- 
** rower, fo is equity. , It is all one as if they 
** Ihould make the fiandard for meafure a 
“ chancellor’s foot. What an nneert^n mfea- 
** fure wotjld tbii be! One chancellor has a 
long foot; another a iWtfirat; a third, an 
** indifferent foot. ’Tts the lame thing in the 
«* chancellor’s confeiertoe 
The in^niom add acute author of “The 
** Principles of Equity” has a(i(^)tcd this- no¬ 


tion 


* Sciden^ liable-talk. 
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tion cdHc^ming the nature of the court of 
chanctery; and difputes with Lord Bacon, whe¬ 
ther it is more expedient, that the equitable 
junlHldion, and the jurifdiftion according to 
law, ihuuld be united in the iame court, 
IS in ancientor divided between dif¬ 
ferent courts, as in England? 

.In ©ppofition to tbefe authorities, Juftice 
Blackftonc,' a writer whom, in a pra(flical 
point of this nature, we can hardly luppofe to 
be miftaken, affirms'^that there is no fuch dif- 
tin£tion between the chancery and the other 
courts of Weftmitifter; and maintains that the 
iatterare poffe^d of an equitable jurifdiftion; 
while the ^foimcr, .to which, however, like 
other ^ writers, he'gives the appellation of a 
emrt 6f 'equityt is accuftomed to. decide accord^ 
ing to'the rules of Itridt law. 

' To reconcile thefe dilfFcrent opinions,'it feems 
neccflkiy toifuppOfe that they refer to different 
perioda';iand t^t both the chanceiy, and the 
•Other courts in queftion, have, fmee their firft 
^ablifliment, been iubje^ted to great altera¬ 
tions. This is what, from the nature of things, 
might *reafoaabfy be expeded. Lord'Bacon 
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and Mr. Selden fpeak of the court of chaii* 
eery as it flood in a remote period : and, in a 
matter relating to the hiftory, or even the phi* 
lofophy of law, Juftice Blackftone might eafily 
be deceived. 

The diftindion between ftri£l law and equity 
is never, in any country, a permanent diftinc- 
tion. It varies according to the ftate of pro¬ 
perty, the improvement of arts, the experience 
of judges, the refinement of a people. 

In a rude age the obfervation of mankind 
is directed to particular objeds; and feldom 
leads to the formation of general conclufions. 
The firfl decifions of judges^ agreeable to the 
flate of their knowledge, were fuch as arofe, 
in each cafe, from immediate feelings} that is, 
from cqjfifiderations of equity. Thefe judges, 
however, in the courfe of their employment, 
had afterwards occafion to meet* with many 
fimilar cafes; upon which, from the fame im- 
preffions of juftice, as well as in order to avoid 
the appearance of partiality, they were led to 
pronounce a fimilar decifion.. A number Of 
precedents wete thus introduced, and, from the 
force of cuftom, acquired refpe£t wd authority. 
Different cafes were decided, from the view of 

certain 
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Cettain great and leadbg circumilances in 
which theyrefemblcd each other; and the ra- 
.rious decifions, pronounced by the courts of 
law, wxre gradually reduced into order, and 
diftributed into certain claiTes, according to the 
feveral grounds and principles upon which 
they proceeded. The utility of cftablifhing 
general rules for the determination of every 
Jaw became alfo an objedt of attention. By 
limiting and circumferibing the power of a 
judge, they contributed to prevent his par¬ 
tiality in particular iituations; and by marking 
put the precife line of condudl required from 
every individual, they beftowed upon the peo¬ 
ple at large, the fecurity and fatisfadtion arifing 
from the knowledge of their feveral duties and 

rights. tr 

But although the Cmplification of decifions, 
by reducing them to general principles, was 
attendied with manifeft advantage, it was, in 
fome cafes, produ£kive of inconvenience and 
hardfhip. It is difficult, upon any fubjed, to 
eltabliffi a rule which is not liable to cxccp- 
tion^i. But the primitive rules of law, intro¬ 
duced by, unexperienced and ignorant judges, 
wero even far from attaining that perfedion 

A A 2 which 
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“which was 'practicable. They were ‘ftequciltljf 
too narrow; and freqttetrtly too hroad. Th^ 
gave 'rife to decifiohs, Which, in many iriftan- 
cCs fell ejctfcmely Ihdft of the mark; and 
Vvhich, in many others, werlt fer beyond it. 
In cafes of tfhis nature, it became a queftitto ^ 
whether it was ‘more c3cpedierit, by la fempu- 
Idus obfervance of rules, ‘to avoid the poffii 
biKty df arbitrary praAiCe^ dr ‘by a particular 
deviatioftfrofn them, to prevent ah unjufl: dc^^ 
terminaftidh } In 'Order *to prevent grofs ihjul^ 
tice uiider the fanCtioh 'df legal authority; ah 
cfvll of 'the 'moil aldrriting nature; it was 
thought advifeablb, updh extraordinary occai- 
fions, to depart tlom cftabliflicd ‘maxims, and, 
from a complex view of every'crrcumftancc, 
to decidfliaccording to the feelings of juftice. 
Hie diftinClion betvyeen iirw and equity 
was thus Introduced; the former comprehend¬ 
ing the eftabliflied rales; tile latter, 'the ciccep'- 
tiohs made td thdlfe rales in particular cales. 

But when queftions of dquity Wkhle nu- 
merdds, they'too. Were often foUttd td felenible 
one ^the'r; afad, requirfhg afhhikr'decitiOn, 
were by degrees arranged and clalTed acc<»dittg 
to their principles. Aftw a contract, for ex- 

ample^ 
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«rnplc, had b^en enforced by a general rule, it 
mi^t happen, on difljer^nt occafions, that an 
indiyidual had given a pjomifp, from the un¬ 
due influence of threats and violent?, fro.^ 
his being cheated by the other party, q; froq^ 
advantage being taken of hU ignorance and 
incapacity. On every occafion of this nature 
an eijuitable decifion was given; and, by an 
exception to the common rule of law, the pro- 
mi/er was relieved from performance. But,* 
the renaedy given, in fudh cafes being reduced 
into a rcgql^ fy%m,, 9 ould no longer be view¬ 
ed in the lightof a fmgular intexpofition; and, 
to the ^pcrappni of law, every, con- 

traa extorted by force, elicited by fraud, or 
prqeumd in confepweacp of error and incapa- 
city, was rendered, meffedlual. Ev^iy primi¬ 
tive,of jufticc^was prpduaivc of numerous 
expeptipns; and each of thefe was afterwards 
reduced under gcnci^l principles; to which, ii^ 
a fubfequpnt peripd, new. exceptions became 
nece^: as frofp the t.ru,nk of a fpreading 
tree there iflue large branches; each of which 
gives rife to othicrs, that ate lofl in various di- 
viaons. 

A A 3 
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Law and equity arc thus in continual pro«» 
grcffion; and the former is coftffcintly gaining^ 
ground upon the latter.' Every new and 
traordinary inforpofitioh is, by length of time, 
cohverted into a old rule. A great part of 
what is now ftrift law was fonncrly eonfi- 
dercd as equity; and the fequitablc dccifions 
of this age will unavoidably be'ranked under 
the drift law of the next. 

Although the chancellor, therefore, was ori¬ 
ginally entruded widi ‘ the mere province of 
equity, the revolutions of time have unavoid¬ 
ably changed the natuit of his jurifoiftion. 
He continues to exert an authority in aH fiich 
claims as vvere anciently taken undCr his .pro- 
feftion; but his intcrpofitiohs Concerning them 
are now direftcdby general principles, to which 
various exceptions, according' tof'equity, have 
fince been introduced. Me continues,‘fike^ 
tvife, thofe mode* Of jJrbcedurfe which were 
fuitable to his primitive iituation, and adapted 
to fuch invcdigatiohs as thc 'puirpofc of his 
cdablilhmcnt reqMrcd. - ■ ‘ 

The ordinary courft "of Wcdrainder-hall 
have, on the other hand, extended their jurif* 
diftibn beyond its ancient limitsi'•’Though 

they 
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originally did not venture to deviate from 
the rules of ilridl law, the improvements of a 
later age have infpired them with a more 
liberal ipirit; and have rendered thrir decifions 
more Agreeable to the natural didates of 
juftice. 

Thus the court of chanceiy has been gradu¬ 
ally dl veiling itfelf of its original charader, and 
aifuming that of the courts of common law ; 
while thoft matters have been, in the fame 
proportion, enlarging their powers, and advan¬ 
cing within the precinds of equity. 

According to Juftice Blackftonc, the clTen- 
tial difference at preient, between the chancery 
and the courts of common law, coniifts in the 
modes of adminiftering juftice peculiar to each. 
It may deierye to be remarked, that thefe dif¬ 
ferences are iiich as would naturally arife be¬ 
tween courts originally diftinguilhed, by hav¬ 
ing the fcparatc departments of ftrid law and 
equity. 

1. From tjic mode of proof adopted by chan¬ 
cery, all queftions \diich require a reference to 
the oath pf a party are appropriated to that 
Court.. This peculiarity aroie from an opinion, 
entertained by early judges, that it was a hard- 

A A 4 Ihip 
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ihip to compel any;|^on; to-^mi^'evidence, 
Bgainft Bufo the vicwr iuggeftcd by 

equity wasmorc, HbctBl'. and lefiaiedr. It, ap¬ 
pealed unjuH tbi^' .atdeliendaiit lhbuld ,re&ire 
to iatisfy a okiax vhidi be knew tOibe weU 
founded ; and, unlefs he was confcious of hav¬ 
ing fraudulently .¥fifctoeid j ^^rfornjaiice,; he 
could fu^r no damage by hj&|udieial declata- 

tipn^ . : ■, -'i ■ j,, . , : 

3 . The chancery albne is coaipctsent for 
taking propfe by coGnmj^Son, when witneffes 
arc abroad,. €«■ fliordy to l^ave toe; kingdom, or 
hindered by age ou.'ii^/inity from attending. 
In the. conrts of./sqmjsjon W, ton method of 
trial by ayury yuaa.univer^lly efiablitoed; and 
as this form leqnbied. that the .witneffes fliould 
be examined in, qoutl,; toe, of 

equity was indifp4j|feble> to jautbofito- their 
examination in ab&nee^i >'>■ 

8 , Inikad of. awarding dais^a Ibr ne- 
glebing to fuhil a contradi;, the court of chan-! 
eery has power to ofdef fpeeific performance. 
JVom the narrow<prinei^tes orabfa«ed, in early 
by the courts of ftridt law* a© eomplaint 

• I 

was rega^ded unkfe .tbc pkintiffitb&I fuffered 
in his pecunihrjr,iQt^eiI; and,_caafequcnt)y> 

upon 
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’upon tilt breach of contrad, nothing farther 
toidd be daifQpd than rep^tion of the damage 
incurred. In a more Suitable view, it ap- 
prmced that every innocent and reatonable 
purpose of the contradk^rs ought to'be en-* 
forced^ aithoughy perhaps, the lols ariiing from 
the failure of performance could not be efti- 
jnated in money; A court of equity, there¬ 
fore, was accuftomed to enjoin, that a contra<JI 
fhould be cxprefsly fulfilled. 

4, Two other branches of power arc men¬ 
tioned as peculiar to the court of chancery: 
the one to interpret fccuritics for money lent. 
This arofe from the prohibition, introduced by 
the canon law, of takmg interefi; for the loaii 
of money; whidi occafioned an evafion, by 
meam of what is <^led a double bond. The 
tnieconfbrudtion of this deed, according to the 
intention of the parties, and in oppofition to 
the wsords, was beytmd. the jurifdidjon of the 
onhnary courts. - The other branch of power 
alluded to was that of cnhurcing a iruji. This, 
as I fonr«rly obferved, .was intended to 
evado‘tbe i^tute oi mortmain \ and afibrded 
the obanoeUor the firft ground for ailuming his 
extraendinary authority in original adions. 

Confidcring 
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Considering the origin of the court of 
ehenccry, there was no reaibn to exped that 
its jurifflidion would'be feparated from that 
of the ordinary courts by any Scientific mode 
of arrangement. It was the offspring , of 
iccidcntal emergency.; being merely a tem¬ 
porary expedient for granting an immediate 
relief to thofe who had fuffered from legal in- 
juftice. Supposing that, after it became a 
permanent and regular tribunal, it had re¬ 
mained upon its original footing, the advan¬ 
tages likely to have refultcd from it.may rea- 
fonably be caliod in quefoioa. That one court 
Should have a jutifdidroa accorefing to Slrid 
law, and another according to equity ; that the 
former Should be obliged, with eyes open, to 
pronounce an nnjuSI fontcncc, in .conformity 
to an old rule, leaving parties to proenre relief 
by application to the* latter; that, in n word, 
the oommon-lavf tribanidihqjddbc empowered 
to view the law-rfuit only upon- one Side, and 
the court of equity upon a di^rent ; fiich 
a regulation appears in itSelf no. IcSs abSurd and 
ridiculous, than its conSequences would be 
hurtful, by producing a waSle of time, and an 
accumulation of expenecs: not to mention the 

uncertainty 



bF THE COUETS OF JV8T1CB. ^5^ 

uncertainty and fluduatlon of condud arifuig 
from the inaccurate and variable boundarier 
by which equity and fiprid law muft ever, be 
diftinguilhed. Even according to the later 
form which the chancery has aiTumed, and by 
which it has appropriated caulcs of a very pc*' 
culiar defeription, or fuch as require a Angular 
mode of procedure, its line of partition frpm 
the ordinary civil courts maybe thought rather 
arbitrary and whimfical. But, however the 
prefent diftiibution of the judicial powers may 
be deficient in fpeculativc propriety, it feems 
in pradice to be attended with no incon' 
venience. The province belonging to each of 
the courts of Wcftminfter-hall appears now to 
he fettled with an exadnefs which prevents all 
interference or embarrafTment; and there is, 
perhaps, no country in the world where equity 
and fb-id law arc more properly tempered with 
each othd, or where the adminiftration of 
^uitice, both in civil and criminal matters, has 
i freer uid more uniform courfe. 
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Ofth ^ircumjancss xohkh prompted Commercei 
MamfaShres, and thoArU. m modern Eu^ 
rope, and pprftcularfy in En^lamh 


cora.m^rce ojf the an^aent woi;l<l was 
. cep6nc4>, in, a great rpeafure^ to the 
courts of the Mediterranean and of the j^ed Sea, 
^efcj;c the inyeiition pf t^c ^^iner’s corn- 
^ayigatcu-s, were afraid of yenturing to a 
great, diftance fro^ a?^d in .thofy 

fp^nd it eaiiy, finaU coa^i^^ esjiedi- 
tions, to. carry on eyte^^y^ I*^9it. to 

fnention wl^t i^ .oj^^cerning, fleets 
of Sfefpf^r^ ^4-9! ?,9^Pn?P.P» which J^c. faid to 
|iavq heeo huil^^,iippO th^ |^d,S^ w? ^ajr 
afenbe to thi^. o^wf^ of thg' 

Phenicians, the Carthaginians, the Athenians* 


the Phodians, and njaoy other ilates* in the 

iflands and upon the coafl: of the Mediter¬ 
ranean 


From 
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From thedme of Alexander the Great, vrheA 
€h:eece had became one extenfive kingdom, 
»nd ‘had formed connexions with Afia, the 
two narrow Teas above-mentioned became the 
channel of a more diftant commerce along the 
Indian occBn, by which the valuable iproduc* 
tions of the Eaft were imported into Europe. 
It was in order to facilitate this traffic, that the 
city of Alexandria is faid to have been built. 

The lathe commerce was carried on, and 
J)robably much extended, in the flourilhing 
periods of the Roman empire, when the nume¬ 
rous articles of Alratic luxury were in fuch uni* 
Verfal re^eft among that opulent people. The 
decline of the Roman power tended gradually 
to diminifh that branch of trade; but did not 
entirely deftroy it. Even after the downfall 
of Rome, W'hen Italy had been often ravaged, 
and‘ft great part of it fubdued, by the barba- 
rottS nations, there arofe upon the fea-coaft 
Ibttre conli'derable towns, the inhabitants of 
%hi<ih continued theandcnt coUrfc of naviga- 
tldh, arid Rill mairifSained a degree of traffic 
Vith India. The road, however, to that country 
Vasa good ddeil changed by tire revolutions 
arid diiiriders which happen^ in Egypt, and 

by 
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1)y the nfe of the Saracen empire; fo that the 
Indian trade was carried on leis frequently by 
Alexandria, and moft commonly by the Black 
Sea and part of Tartary, or by a middle way 
through the city of Bagdat. 

During the barbarous period that fucceeded 
the defbrudion of the Roman empire, the fame 
caufe which had formerly promoted the com¬ 
merce of the Mediterranean, gave ' rife, in the 
northern part of Europe, to a fmall degree of 
trafBc upon the narrow fea of the Baltic. The 
inhabitants of the fouthern coaR of Scandinavia, 
and the northern parts of Germany, being ne- 
ceiTitated, in that inhofpitable climate, to fiih 
for their fubfiRence, became early acquainted 
with navigation, and were thereby encouraged 
not only to undertake piratical expeditions, but 
alfo to exchange with each other the rude pro¬ 
duce of the country. From the conveniency 
of that Rtuation, numbers of people were 
drawn, by degrees, toTefide in the neighbour¬ 
hood, and trading towjw were formed upon the 
coaR, or in the mouths of. the adjoining risers. 
For feveral centurieSi the commerce pf the 
northern part of Europe was ingroffed by thofe 
towns, , in the fame manner as that of the 

fouthern 
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ibutfaern was ingroflcd by fomc of the Italian 
ilates. As the laws relating to commerce are 
ufually eftabUlhed by the general cuftom of 
merchants, it commonly happens, that the 
pradice of nations who have gained a remark¬ 
able fuperiority in trade, become} a model for 
imitation to their neighbours, or fuch as come 
after them in the fame employment. Thus, 
as the Ehodian laws at one period regulated 
the commerce of the ancient world, the ilatutes 
of Wifby, the famous capital of Gothland, in 
the Baltic, obtained a fimilar authority, and 
have fince been confidcred, by many European 
dates, as the bafis of their mercantile regu¬ 
lations. 

In modem Italy, the maritime laws of Amal- 
phi were, in like manner, refpeded and ob- 
ferved by the merchants in thart part of Eu¬ 
rope ♦. Nothing can Ihcw more decifivcly the 
early advances in trade which were made by 
thole towns. 

While the inhabitants of thofe different 
{>arts of Europe were thus advancing in navi¬ 
gation and in commerce, they could hardly 


fail 


QisonroeV Hist, of 
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ikil toiniif^cibmcprogCefi alfb ittirttaflufaiftureft 
ha^iiig a vent for the fade prbducc oftlie 
couiftijr, they miift htave had frequent dppCr- 
taiiitics of obferving that, by bfeftowihg a litfli 
labour iJpott their -nattve commodities, they 
could draw-a much greatci* iJrOfit^upOfi-thc ex¬ 
change of them« In this -liteftner they ’vtcre 
encouraged to occupy ^etnfelves iii working 
ap the raw material { to aCquirii habits of 
induftiy j and ^to make ptoheienicy iti me- 
ehanieal employments. If We examine tlm 
hiftoiy of commercial nations, thofe dpeciali^ 
of the ancient world, we fliall find that this 
has-been the ufuakourfetoftheir advahCcmcn'ti 
and their trade and manufadurcs have *bcen 
commonly derived frotii a coirvchlent mari¬ 
time fituationii whfcbitbyiaffmyhi^ thcfh ldic 
-feeaefit Of wEfer-tttrria^; bpciied^ a Mm 
market for-thek |dd(fe,‘att8 teriipWd them^to 

The commerce of Italy feemS aCttSi^teit 

^ h66fi mmm ijf 'ii rapid imp^ove- 

^ twelfth 
m ‘thktocn«*4n^iixj^ 0f% qtaliah 
kwns hhdarriVCd at great pcrton in ihariu- 
fadurcs; amiSi^ WMch ay^ notice of 

Venice, 
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Venice, Genoa, Bologna, Pifa, Sienna, and 
Florence, It was from Italy that the art of 
making clocks and watches, as well as many 
other of ^he finer branches of manufadurc, to¬ 
gether with the moft accurate method .of keep¬ 
ing mercantile accompts, was afterwards com¬ 
municated to the other nations of Europe. 

The advancement of the common arts of 
life was naturally fucceeded by that of the fine 
arts, and of the fcienccs ; and Florence, which 
had led the way in the former, was likewife 
the firft that made confiderable advances in 
the ktter. That city, after having been ag¬ 
grandized by trade, banking, and manufac¬ 
tures, began, about the middle of the thir-, 
teenth century, to difcpver a taile ofelegance 
and refinement^ and to promote the cultiva¬ 
tion .pf letters. Charles of Anjou, who then 
obt^nc^^ the. kingdom of Naples.as a donation 
from the Pope, and who was, at the fame time, 
th^. fcjadal fovereign pf,Florence, ia laid to 
havp been a zealous enepux^ger of tbefe libe^ 
purfuiits, ^Thc example nf the Florentines was 
fpon /(^lo^d jby^thc .other ftato of Italy 
proportion ^ trad«Jpnd^ naanjjk^urcs had 
ipjf^ them tp.cajfb imd opulence.- 

VOL. ii. ' B 1 
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it b apt, at length, to produce a morS ex* 
tenfivc irnprovement of manufaftures. 

We accordingly fod, that, after the towns 
of Italy, and thoie upon the coafb of the Bal¬ 
tic, the part of Europe which made the quick- 
eft advances in trade was the Netherlands; 
where the great number of navigable rivers, 
which divide themfelves into many dift*erent 
branches, and the general flatnefsof the coun¬ 
try, which made it ealy to extend the navi¬ 
gation by canalsj encouraged the inhabitants to 
employ themfelves in the manufadure of their 
natural produ6Hons. 

Befide the facility of water-carriage, tJic in¬ 
habitants of the Netberhnds appear to have 
derived another advantage from the nature of 
their foil. Thetwptooftcoaiidenhlc branches 
of manufacture^ which epQtrihute to fupply the 
conveniencics or luxu^^s of any people, are the 
in^ng of lineh andjpf wpoilen cl(^. W^h 
regard’to the former pfjthefc branches, ^at 
county fitted 'to piofince the* code' ma¬ 
terials in the.gtt»td| p^ectimi. As early as. 
toith ,ceBrt^,: yve'^cordingl)|^ find ^^at 

ciite^|bmce, 

bom excited aifteli^ the mafinlactnre 

linens; 
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linens; and that, in order to promote an in¬ 
land trade of this kind, which luppofcs that ‘ 
the commodity mull often be carried to a 
conliderable dillance, Baldwin the young, 
the hereditary count of Flanden, eilabliihcd 
fairs and markets in particular towns, as the 
moH convenient places of rendezvous between 
the merchants and their cuilomers. 

After the Flemings had made Ibme pro- 
grefs in this trade, and when, of conlequence, 
individuals among them had acquired fome 
Hock, as well as habits of indullry, they allb 
endeavoured to fupply the demand for woollen 
manufactures, which required no very different 
•Ipecies of Ikill and dexterity from what they 
had already attained, hx this employment* 
however, they were fubjedted. to greater inr 
conycnfency; as, after {M|lhing it to any con- 
iidcndjlc extent, they were under the ncccffity 
pf ^rc^fing the rude materials from foreign 
mtiods. This obliged them to cany on a 
regular trade Spain, and with Britain, 
the two countries of .Eji^pe in which wool 
was produced in- greateft abundance. The 
Jlrowever, ^ the ^vereignty of Spain, 
tilt bfthe l^^hcriandib which :happcncd 
a B^l 
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in the pcrfon of'the emperor Charles the fifth, 
contributed in part to ierhove that inconveni- 
cncy, by Securing to the latter ebuntty the 
wool produced by the former; and the Spa- 
nifli monarch, who law the rude materials 
manufactured within his own dominions, had 
an opportunity of proteding and encouraging 
every branch of the laboiir connected with 
that employment. From this time the Wool¬ 
len and linen nianufabtures 'of the Nether¬ 
lands came to be in the fame flourifiiing con¬ 
dition. 

Blit while this part of Eurbpe Ci^yed fuch 
advantages for inland trade, 'it Was not en¬ 
tirely excluded from a Ibale iii foreign com¬ 
merce, by means of Antwerp, and of fbme 
other maritime toWnt ih the Tieiglib<^rhood. 
The inhabitants of'Itily,’and bf the tsnihtaies 
•upon the thd 6lilfib| hRving recipro- 

tally a demand Tblr the '’•i&bmm^ties produced 
in fuch^ diifefcnt ^iiinattiii^^ were M by degrees 
into a-fe^ulir tilihfie; tfefc fli’^s,“cmpl(^cd 

in tl^is cRtcnfiVc r&tij^tibnf '^^ a* convex 

nient mid3ie''lbCfibn%‘thc'^lts drtheNctheri* 
lands,- thb#ieiidB^lti^dl^th^'C(>unti 7 
n^d wkli'Oi>poriniiitieil dCtitofpdiifin^ 

linen 
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linen or woollen cloths, both to the fouthern 
and northern parts of Curope; and a fiire mar* 
ket was thus opened for thofe valuable com¬ 
modities. It merits attention, that the opu-. 
lence, thus acquired by Flanders, and the 
. neighbouring provinces of the Low Countries, 
had the fame effcA as in Italy, of giving en¬ 
couragement to literature, and to the cultiva¬ 
tion of the fine arts. The rife of the Flemifh 
painters was later than that of the Italian, 
becaufe the trade of the Netherlands was of a 
pofterior date; and their not attaining the 
fame perfe^ion m^y, among other caufes, be 
fiferibed to this citeiatnftancc, that the flou- 
rifhjng tra^c of fhat poutitiy was of ^ortef 
dur^t^pij. , , , 

The cnpqu^gcmcijt giycm m the Nptherr 
lands, l.l^mting, was cxtwded alfo to mplic, 
wd was prodt^iye of a fimilar proficiency in 
that a^ It is ol^erved, that the Flemings 
were acci^ftomed, in th|s period^ to fu|^Iy the 
reft of Europe wi^ muficians, as is done in 
opr ^ys by the Itali^' 

. c^d of the fifteenth, and the 

See fixflefimu on F(^»i7r F«iodaf, and Mq«, bf 

B B 4 begtnnmg 



37^ CJtR^lUMSTASrCES iraiCH PROMOTfiD 

^^ginning of the feventeenth century, three 
great evisnts concurred to produce a remarkable 
jevolution upon the ftate of tradc.and manu- 
fadlures in general, and that of Europe in par- 
ticnlar. 

' J. The fitfl of thefe the invention of 
the mariners compafsWhich changed the 
whole fyftem of riavigato; by enabling na¬ 
vigators to find‘ their* way with certainty in 
the wide ocean, tb iindert^e- more diftant 
expeditions, and fo eomplete them -vrith much 
greater quicknefi. Wlienf this difeovtiy had 
teen properiy afeettaihed, and reduced to 
pradice, thofc who inhibited the coaft of a 
narrow fea had no longer that feperiorityi with 
refped to commerce, whioh.^h^ fcrtaierly 
poffeflEd,‘^ for, whatever advantages might 
have in iilnaU-coaling navigation^ were 
overbilkneed bf thw 

ihhatidnv 

adj^t’ c^pes.or prefmohtories 
hif w^thri eircumferibedi 

The harteui9,i wlfieh^b^O^ -then tnbft fit*; 
voiii^1e.W^dbbfc, 

nsgdylh^.Jl^^lQ which , the 

^eights,' ordangeroae 
^ofe% 
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fhores, artd, by their diftancc from pppofite 
lands, admitted the freeft palTa^ to every 
quarter of the globe. 

2. The difcovery of America, and the open¬ 
ing of a paflagc to the Eaft-Indies by the 
Cape of Good Hope, which may be regarded 
as a confequence of the preceding improvci' 
ment in navigation, contributed ftlll farther 
to change the courfe of European trade. By 
thefe difcoveries a fet of new and magnificent 
objeds of commerce was prefentcd, and Eu¬ 
rope be^n to entertain the profped of forming 
iettkments in diftant countries; of trading 
with nations in various climates, producing a 
proportional variety of commodities; and of 
maintaining an eaf^ correfix>ndence between 
the rinmbsft parts of the world. The mer¬ 
chants nf Italy, and of northern parts of 
Germany, were naturally left behind, in the 
{H’oieCirtioh of thciemagnificoSt views. Their 
fitiration, Ifemmed In the coaft of the 
Baltm, or of the liicditdlttmcan/ waf farti- 
cularly unftilbufabie for’^at new fpcdcs 
tradei- They had; befides# a itludancc,; wc 
may fiippbjfe,'to abandon their ofcd babhsi' tod 
to feh^ilh that yifhidi 
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had been k>ng engaged, for the new andjba- 
cardmis adventures which were then pointed 
oni; TO them. Adhering, therefore, to their 
former courfe, they found their profits de- 
creafe according asthe new commerce became 
confiderable; and their commercial impor¬ 
tance was at length, in a great meafore, funk 
and annihilated. 

3 . The violent fljock given, by the S^anifo 
government, to the trading towns of the Ne¬ 
therlands, occafioned,» about this period, a 
change in the manufadufes of Europe, no lei^ 
remarkable than the two foregoing circum- 
fiances produced in its comm^ce, Philip the 
fecond of Spain embraced the parrow a^d 
cruel policy of his father'Char]es tho hfth, in 
attempting to extirpate the dodrines of > Lu¬ 
ther vthropghout hip dominions .; at the fame 
rimethathi-addeda bigob^, peculiar to him- 
folf, whichdedhin^ feeh the^accomplifomcnt 
<rf bb pinpofo by rneafiirea :yct more impru- 
denttaadv^fongUfSary.; ^^he^^ of the 

ifefortnation ibccjr fpreftdjyc^^ umvcrfahy 
in,b^4 adopted 

.?hSpj?mp^yed 

the 
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the whole force of the Spanilh monarchy in 
order to fubdue that fpirit of religious mno> 
Tation; and, after a long and obftinate mug- 
gle, he at lail; prevailed; but it was by extir¬ 
pating a great part of the inhabitants, and 
ruining the manutadures of the country. The 
moil; independent and ipirited, that is, the 
moil adive and fkilful part of the manu&o- 
turers, difdaining to iubmit to a tyranny by 
which they were opprcflcd in their raoft va¬ 
luable rights, fled from their native country; 
and, finding a refuge ht other European 
nations, carried along with them that know¬ 
ledge and dexterity in manufadures, and 
thole habits of induibry, which they poflelTcd 
in lb eminent a degree. 

Of all the European nations. Great Britain 
was in a condition to reap the molt imme¬ 
diate profit from theie important changes in 
the ftate of commerce and manufadur^ 

En^nd'has long ei^oyed the**pccoliar ad¬ 
vantage ofrearing a j^eater number of flieep, 
and producing Irtger <piafitities« of wool, fit 
for manufadure;' than mod other parts of the 
world. ;Thfs is {^babiy dcriyad* 
flatneis of die coimti^^ - by *wl»«h h groatipait 
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of k is {dentifuliy fv^piied with niotkure, and 
frooR the moderate temperature of its climate; 
bptffipf which circumj^ccs appcar^favputable 
^ the produAion of paflurei and to tbt pro¬ 
per cultivation of iheep. But, whatever be 
the'cau&s;of k^ the fad is certain, that, Spain 
eECepled,‘ no other country can, in’ thiapar* 
ticular, be brought in competition with Eng* 
lend, particular mention.'» made of the 
EnglUh wool, even wi^ |iritaii| was a Bo- 
inan province p. and, in periods of 

our hiftpry, the ciportat^ erf that cbmmo* 
dky was a confiderable 'arScle\of commercet 
What is remarkable, the En^iih wool of for* 
mer tiipcs appears to have; been of a finer 
quality than the prefent; apd ^ere is even 
sedbn to believe ibat it vfas.heldifupeFlor to 
the Spanilh*. Of this extrapediiwy &d it 
feems difficuitto ^ve any ^tNadot^ ^count, 
I ain crediSy thd|>4fnjrfove* 

ments, poade bf 'iate ^ye^^in t^ ^Ibire- 
.gttnkidil pf Engl^, l^vp givady 4 the 
^ality of. |y thd inoreafe 

‘ JtofciiiMiHMi hekeSn* 

of 
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of the quantity,, they have fufficiently indem¬ 
nified the proprietoi^ 

By pcrileffing the raw materiai in great 
plenty, the Engiiih appear to have been incited, 
at an early period, to make fome attempts to¬ 
ward the febri<»tion of it. The woollm 
doth of England is taken notice of while the 
comitry was un^er the dominion of the Bo- 
mans. The diibrders which hallowed while 
the SaacOns were filbdmng the country, aad 
during' the fublequent ravages of the Danes, 
gave great intertuption to manu&duces; but^ 
fooQ atler the Normim eotiqueil, andpard- 
kcuiarly in the reigns of • Henry the third imd 
Edvmrd the firft, that of ^ woollen cloth ap¬ 
pears to have;' Income an objef); of attention: 

The fiourithing reign of Edward the thud 
Was esetremdy fayourabfc to improvements; 
and that enterprifing monarch, notwid^and'- 
ing hk ardour in the purfait of military glory, 
^as attenu ve to reform the internal poliejr di 
the kingdom, and gave particular cHCdura^- 
inent *o the woollen thahufa^lurc. He'ito- 
vited'andprbte&ed foidgn manttfadureia; and, 
in, his iteign*, a nombot^ of 
widi their fatniliiki cinie add'Settled In Eng¬ 
land. 
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Jand. An ad of pafliament was made, wbiok 
prohibited the wearing of foreign cloth ; and 
another, by which the e:q)ortation of wool 
was declared to be felony. Thcfe regulations, 
-however narrow the principles upon which 
they were built, were certainly framed with 
the bcft intentions; but they could have little 
or nocffed, as; the Englifli, at that time, wcic 
neither capable of manufaduring the whole 
of their, wool, nor even of fupplying their own 
demand for woollen cloth. The crown, there¬ 
fore, in wrtue of its difpeniing power, was ac- 
(cuftomcd to relieve , the laifors of wool, by 
granting occafionally, to individuals, a licence 
for exportation; and, as a difpcnfation in this 
cafe was abfolutely neccffary tu procure a mar¬ 
ket /or;thc commodity,, it became the fource 
of a revenue to the foyereign,;#i.t> obtaiiied a 
price for every licence which he beftowed. 

♦ vThe woollen trade of England made con- 
fiderable.advanccs in, the reign of ..Henry the 
foventhfrwben, after a-long courfo of civil dif* 
foitfioii, ftie people,hcga»iito enjoy trwqnillity 
Wf^a, pnifoe Sfho ftyonred and^pidtiisded the 
•ftllQf peace.; vAbo^^^ time.were fet on 

coarfo wfKdlsi mannfado^^ 

ihire} 
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thlrc; particularly at Wakefield, Leeds, and 
Halifax; places remarkably Well adapted to 
that fpecie’s of work, from the plenty of coal, 
and the riumfcrous Iprings of water with which 
they are fupplied. 

The extenfion of manufadures, about thb 
period, became fo confiderable as to produce 
an alteration in the whole face of the country; 
and, in particular, gave rife to improvements 
in hufbandry, and in the different arts con- 
neded with it. The enlargement of towns 
and villages, compofed of tradefmen and mer¬ 
chants, could not fail to encreafe the demand 
for provifions in the neighbourhood, and, by 
enhancing the value of every article railed by 
the farmers, to advance the profits of their 
employment. From this improvement of 
their circumftances, the tenants were loon 
enabled, by offering an additional rent, to pro¬ 
cure leafes for a term of years; and themafter, 
whole daily expcnces were encreafed by tte 
progrels of trade and luxury, was content to 
receive a pecuniary compcftfation, for the lofi 
of that authority over his dependants, whl^ 
he was bhltged to rclinqdifli. Thus the free- 
4bm and independence, W^ich the mercantile 
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luid n^nutadturmg people derived from the 
nature of their cmploynaent, was, in fome mea- 
fure, communicated to the pcafantry; who, 
in^ead of remaining tenants at will, were fc- 
cured for a limited term in the po^eiHon of 
their farms. 

In conle<iucnce of thefe changes, the num¬ 
ber of villeins in England was greatly dirai- 
niflied, in the reign of Henry the feventh; 
and before the acceilion of James the firft, 
that cla& .of men had entirely difappeared. 
Without any public law upon the fubjedt, 
their condition was gradually, improved by 
particular bargains with their mafter; and, ac¬ 
cording as their opulence enabled ^em to pur- 
chafe higher privileges, they atquired longer 
leafes, or were converted into cppyhoIderSf or 
freeholders. 

As, from this time,>the Englilh continued, 
^with unremitting ardour, .to profecute, their 
improvements, and were continually advancing 
in opulence, , as welfasdn ihill and dexterity, 
and in t^ habits of indu&y, it v^as' to be ex- 
peded that, in the long run, the poCeillon of 
the rode material of the woollen; manufac- 
^ would give them a manifeft, fuperiqrity 

in 
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hi that branch of bufinefi, and pat it in their 
power to underfeil othet nations who had not 
the fame advantage^. 

In the reign of queen Elizabeth, thatfevere 
Blow, which I foriherly mentioned, was giren 
:o the trade of the Low Countries; by which 
;very branch of mariufaAurc was greatly im* 
paired, and that of woollen cloth was totally 
deftroyed. Thus the deftruAion of the wool* 
len trade of the Netherlands happened at the 
very critical period^ when the Englifli were 
come to be in a condition of turning that 
event to their own emolument. The manu*- 
fafturers who had been driven from their na* 
tive land found a welcome refuge from queen 
Elizabeth; and the greater part of them took 
tjp their rcfidencc in England; fo that the in¬ 
habitants of the former country became, ih 
the higheft degree, inftrumentabin promoting 
the trade of the latter; infteadofrctarding'or 
depttfffiiag it; by that fuperiority of inddlry 
and ftHl, ahd that unintertttpted pofleffion of 
the market which they had long maintained; 

In thc'Only othet country of Europe 
enjoyihg fiifedlar advantages to. thofc of Eng- 
II. CO 
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land> the< improvement of the woollen'maiiu- 
faAufe'.^s prevented by a of cemetuf- 
rin^ Ortaimilances< The roc^d animofity be« 
tween the profeffors of the Cbriftiaii and Ma** 
hometan religions, herUhed by the remem¬ 
brance of many ads of cruelty and oppreffion, 
had racited Ferdinand of Arragon, when hf 
became mafter the country, to per&cute 
the Moors, the only kdudrbus part of the 
inhabitants. In a fubfequent reign, they were 
entirely extirpated. The fame imprudent and 
barbarous policy interrupted and difeouraged 
the trade of the l^herknds; and, aftor tliefc 
two &tal events, the fudden importation of 
gold and filver into Spain, in confequence of 
the poiTijirton of America, completed the de-' 
ibrudion of induilty among' the peofde, hj 
railing ^ividuak to fudden wedth)4i^ ^k- 
mg them dd*^ the flow aatd (Mstnt 'ietumf 
•f’trade atid manUfadufes. ' 

Upon the ruin die Spani& Netbethin^ 
wore 'i^biilht^ the tes woollen manufac- 
ttnts of :^ill^re; atid'&inc of the nei^ 
bodib^^'dsmslfes;' fliOie ’ ptrts of^ Englkhd 
. t!hegreateAwiidiliN»of&eq># 

and 
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and in which the fuperior quality of the wool 
was inoft icmarkable. The r^pid improve* 
ments in that great branch of nianufadure> 
which became confpicuous in £ngland> had a 
natural tendency to introduce other branches, 
more or lefs conneded with it; and, when a 
great body of the people had acquired indullty 
and ikiil.in one fort of employment, it was 
not very difficult, as occaiioa required, to ez-^ 
tend thdir application to other trades and pro* 
feffions. 

While thefe circumftant^s beftowed upon 
England) a fuperiority in manufaduret, fhe 
began to enjoy advantages no lefs confpicuous, 
with regard to navigation, and commerce. 
When the pec^le of Europe had become qua¬ 
lified for eztenfive naval undertakings, the dis¬ 
tance of Britain from the continent, and her 
filiation asaniiland) horded her a fuperiority 
to moft o^hcr Countries in the number of fuch 
harboun m have a free communication with 
all {Huta of the gkfoe, infnlar fituation 
was, at the fiimc timC) no lefs advantageous 
with K^ed to inlatsd trade, from the nume¬ 
rous hays and avai$, which, by'intcrfoding 

cc 2 *hc 
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the countiy iti different pldces, extended the 
benefit of water-caridage to the greater part of 
the inhabitants. As the bulk of the people 
becaihe thUs familiar ivith tbe<iangers and vi- 
ciffitudea incident to thofc who live upon 
water, thdy; acquired halfits which fitted them 
for a feafaring life, and rendered them dex-^ 
trmis in thofe arts which are fubfervient to 
naTigat'ijOn, the great inftrument of commerce. 
In thefe circumfiancea, there has been formed 
a numerous body of lailors, equally prepared 
fbr commercial and for militai^ enterprifes. 
As; in the early ilate of the feudal nations, the 
great body of the peojde were, without labour 
or expence, qualified for all the fervices of the 
field; fo; in Britain, a great proportion of thd 
inhabitants, after the advaneement of com¬ 
merce; became a fort, of naval miitda, ready, 
upon all dccafiom, for the .equipment of her 
fleets, and, without the afliflniiceof naa^atim 
aMst m other pnecantitms iof the legiilature; 
fully fuSp^nt fbr ^e defimee of the country* 
t The&t4tdviQtages; however, were rendered 
more fialde'tnd.pefiaanesit'byBi^jl^at extent 
of this M»td^ Superior tQ^hs^ of other! 

upon 



COMMERCEj MANUFACTURER 

upon the globe. This, as it united the inha<r 
bitants in one great fiate, made them capable 
of exerting a force adequate to the proteftion 
of its commerce and manufactures. ' To the 
extent of her dominions Great Britain is inr 
debted for her lougrcontinued profperity. The 
comijoercial ftatCR both, in ancient and mor 
dern times, which were formed in iflands of 
fmall extent, have been frequently overturned 
in a ftiort time, cither by the jealoufy of neigh¬ 
bours, or by an accidental collifion with more 
powerful nations. The prefent combination 
of European powers againft Great Britain, de- 
monftrates the jealoufy which a national fupe- 
riority in trade is likely to excite, and the 
force which is neceffary to maintain that dan¬ 
gerous pre-eminence 

That the government of England, ki that 
period, badalfo a peculiar tendency to promote 
her trade and roanufedures, it is irapoffible to 
doubti As the inhahitaiUs were better fccurcd 
in thdir property, and profeded from oppref- 
hve taxes, than in any other European king¬ 
dom,- it i^igatural to-fuppofc that their in- 

wnitctt before the peaa in 

C c 3 
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duiby iias excited by the certain profpe^): ct 
enjoying whatever they ihould acquire. Though 
the Ehgliih conftitutidvi was thra deilitute of 
biany improvements which it has now hap¬ 
pily received, yet, cOftiparcd with the other 
extenfive governments of Enropte 4n’that age, 
it may be regarded as a' ^ftchi of liberty. 
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CHAP. IX. 

Of Henry the Seventh.^CircumJiatu:es wAte/^ 
in his reign, contributed to the Exaitation ^ 
the Crown.-^Review.^ the Government gf 
this period, 

I N the reign of Henry the leventh, the 
power of the crowi, which had'been gra¬ 
dually advancing from the Norman conqueft* 
was exalted to a greater height than it had 
formerly attained. The circnmflances which 
produced this alteration, either aroie from the 
general flate of the country, and the natural 
tendency of its government; or were the con- 
iequetice of fmgular events, and occajHonal 
conjuaidures. 

}. The ifni»ovcinent8 in agriculture, and 
in trade and manufaduits, which f^ppcarcd fo 
confpknioufiy from the acccfl^n of the Tudor 
family, contributed, more than any other cir- 
cumfranca|ip indnsale the influence and au¬ 
thority of fH cfown. By tbcfr inlpiovemcnts, 
pcrlbns, of the tower clafe wew Ic?^ to the atc- 

^ c 4 quifitiop 
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quifition of-different privileges and immuni¬ 
ties : inroad of remaining m the idle ftate of 
retainers, they fdundiempfeyment cither as 
farmers, who, paying h fixed rent, were cx- 
itoipted from the arbitrary will of a matter, or 
Rs tradefmen and merehantSf wfaoj^ at a dif> 


tancc from any firperior, Were enriched : by 
the profits of their induftry. Thefe circum- 
ftanccs. naturally produced ttiat fpirit of indc- 
pendem^/whii^ is fi>4ivaQrid3le to civil, fiw 
berty, a^ whic^. in aftnt tinwa, exerted itfdf 
in oppofition to the power ofi,the crown. But 
fuch was the fituation of the great sbody of 


the people, ijpon ♦ their firft exaltation* that, 
inftead oftattempting to deprett, they were led 
to iupport the political inttuence of the mo- 
narclr* His pKKct^ion they ihad' fijnneiljT ex¬ 
perienced, in oppofitbn 
prietors of land m their neighlMmhf^i^ by 
whom had |«noppaettiji*#<md vdio ftill 
were «id«flvoua»g to«iWiii#^n^ io ful^C'* 
ticra.r^ Ni^tthttan4i|ig4the dhalige of their 
condition* vthde powep iwaa not lo etofifhed 


as to flttebic *to4^.iuMmtcdcd, 

wkhftand thele;Meiimt;ofpiit;P^^and from 

^4H| ti^ dan¬ 


gers 
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gets and difficulties which were not yet en* 
tireiy removed, ,tfiey adhered to the fove* 
reign as their nature prote^or. In this pe¬ 
culiar ftate of things, the intereft of the crown 
coincided with that of the great body of. the 
people; while the ambition of the nobles ap¬ 
peared equally uiconffficnt with both. To 
humble the ariftocracy ■ was therefore the firli 
aim of the lower order of the inhabitants ; 
but, in their attempts to deffioy two or three 
hundred petty tyrants, they incurred the 
hazard of railing up a iingle one more power¬ 
ful than them all. 

This union of the arown with the great 
body of the people, at the fame time that it 
primarily cncreafcd the authority of the mo¬ 
narch, contributed inffircflly to preferve the 
wncient privileges of parliament, As the houfe 
of commonly which diuly eolc to higher con- 
fideration, was m the intcreft of the king, 
and ulually ifispported his meafurcs if ntrt. ea- 
tremaly odious and oppreffive, he found it 
exp^Ujeiit to cair frequent, meeting of th^ 
aflcna.bly*g^hus the vijry power, wihich the 
interpofiuiis of parliament were calculated 

to reifilaioi invited pjmtnptcd this natioi»l 

council 
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codncH to cxcfoiie its Tights ,'■'bccaufe, in the 
esCfchh o^^them; k wfs difjirfcd to gratify the 
inclination or htimocip of the fovereign, who 
re^rded -prefi^t cOtWehienco n»)re than the 
future e^etks of example. 

The fame views of intcreft, which led the 
hing to call frequent fneetings of parliament, 
induced him to beftow additional weight upon 
the hmilft oftlomtnons^ by encTeafic^ the numo 
bcT of its^enibeTSt ^'^Fot < this purpoft/ many 
fniali towns, upon the demefne (k'tbe qrown, 
wesemcorporated, «id inti^ied with all the 
privileges of royal boroughsvin confcqucncc 
of which tbcybccamc entitted to fend* the 
wfual number'of burgdlestavparliamcnt^ In 
other towns, whfdi bad ancientlyr hcen wcor- 
porated,^ but whidi'had)|iN% needled tofend 
rcpdtmtotbes,t that eil^i^thi^ vm cenewed 
end intotxisdv l^pitoitr 
cant>the& boroughs were, t^ey>proaiittedfa(ff^ 
cffe(a«ally the defign Ewkhttii^h-Jd^ 
eiettted; tNsrng tb'oiuth 'i^e mews^ t^ismdjtot 
*pon morelikelyt to 

-t^lPOOfeof^^ 

®'^g4hfe, thqT'Idd^'. 

aftet 
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after that of Henry the feventh, and cVca 
upon the acceflion of the Stew^t family, thw 
expedient was put in praiftice to a great extent, 
and apparently with great fucceft. Henry the 
eighth reftored, or gave, to twelve counties, 
and to as many boroughs in Wales, the right 
of fending, each of them one reprefcntative. 
In other parts of his domain he alfo created 
eight new boroughs, requiring two delegates 
from each. Edward the fbeth oeated thir¬ 
teen ,boroughs; and leftored ten of thoft 
which bad gii^en up the right of reprefenta- 
tion, Mary created ten, and renewed the 
ancient privilege in two. In the reign of 
Elizabeth, no fewer than twenty-four parlia- 
mentery bca'dughs were created; and feven 
were rcftoied. J-mocsh the firft created fjx, 
and reftored. eight. Charles the firft reftored 
niiKi From each of tbefe boroughs two re- 
preftntatives appear to have been admitted*. 

■ The circunaftanceanow mentioned will, in 
a gmas^ meaftire, account for that very unequal 
leprefcntation in pariiamciBt, wKich has been 
fb often a|^d fo'juftly complained of. No 
view cf national utility could ever haw pro- 

See fJotitia Pariiamentada, by BWwne l91Ilw. ^ 

duced 
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4occd fo ^pft. an abruriity. Biit, a». ;thc 
king bad an inl;e,rcft ixk ^gi»ont,ing the houfc 
of commons, ip order, with their alfiftance, to 
counteraifl the induenee .o£ ^ ^hc peers j ib by 
multiplying thp fmail, ^d inligpi%ant bo- 
rpugbs, he ii^ufed .a more apmerofos party in 
that houlc, and wa^ ,ciwbilcd,,»rith, ;grcatcr far 
cility, to over-rule its determinatioBs. 

3^ The, ^cnrrencea, which <.had preceded 
the acce^mi pf Henry the,.ipyentb* and the 
genera} dilf^fitEiop whicli tbeic h<ad produced 
in the nation, were likewiic highly, favqarable 
to the intereft. of the monarch, Puring the 
long and blpody civil,war betweeiv the houfca 
of York and Pancaftcr, every perlpn of ,dif- 
tindion had beep engaged,ip fuppprtipg; ppe 
or other of the co,pij^thQi;^; and, ,frqm> tke 
various turn^ o.f,fort.mic' ip thp^O- 

grefs pfthccopte^hafaitcrp^jly Penu 

the power of tkc.^ 

termination of^tlw 4ifpv^i,.P3#ny 9f,the.,gn?at 
famiV.^8 jwpre, tptaUy ^l<pf 

mnch,.exhap<^. ?|l4 Wtepe^;.nvT|w, dj^ity 

ipdeed^ Troip,the fjipie 

wb fe^Jablc itp,: fee. difr. 

membered 
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membered as thofe of the nobility; and, upon 
the nsftbration of public tranquillity, the nu¬ 
merous rcfourccs of the monarch, Which were 
all difcded to the fame objc<S, afforded him 
great advantages, in extending his authority 
over a broken and digointed ariftocracy. Dur¬ 
ing the alternate government of the two con¬ 
tending branches of the royal family, the par- 
tizans of both had probably occafion to think 
their Icrvices undervalued; and to be dif- 
gufted with the fyilcm of adminiftration 
which prevailed. Henry the fixth, In whom 
the line of Laneaffer forfeited the crown, 
had, by Ma incapacity, excited univerfal con- 
ttemptk The crimes of Richard the third, the 
laft monarch of the houfe of York, had ren¬ 
dered him the object of hOrror and deteftation. 
Time and eXj^ence had gradually abated 
the zeal of party; and the nation, tired in 
waftiitg its blood and treasure in fo unprofit¬ 
able a quarrel, was become willing to adopt 
any'iyftcm that promilcd a r^oval of the 
preM diforden. Henry the feventh, accord¬ 
ingly, (Gained the crown by t fort of com- 
pro^fi« Ixcween riic’two parties; being the 
acknoWle^ed head of ^ bouHs of £>an-’ 

carter; 
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cailer; and having come under a folemn eil- 
gagetnent to many Elizabeth, the daughter 
qC Edward the fourth^ and now heireis of the 
houfe of York, In that o(hijun^re a better 
bargain for the Yorkifts, or one more Kkely to 
promote the general intercft of the nation, 
could hardly be cxpcdcd. Henry was the de¬ 
liverer of his country from the tyranny of Ri¬ 
chard ; and appears to have been the only pet* 
Ion pollefled of liich credit and influence, as 
were ncceflTary to hold the fceptre with fteadi- 
riefs, and to create the expedation of a quiet 
and permanent reign^ The lame views and 
difpofitions which had_ cftabliftied this pris^ 
upon the throne, were likely to produce a 
general fubmiflion to hb authority, and aver- 
(ion to every mAfure which mightooccaflon 
flelh diflurbancct or tfaieatm imee morf^ to 
plunge the nation into the? calamities. 

, 3. The perfott^.^haradl^J of Henry was 
calculated for }mprovmg,»to the ;t]tmoR, .the 
edyantages which, he dotivtd from hb peoihar 
litQBtion. ' mamkMt ibr ^.lirilliancy 
of hb ta^niird^ than 

##iajiidgiSse^ be ^Icovcrod 
m&xatim ■. hkown.- ipr 

terefli 
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tcreil, and unrenjitting afliduity and vigour in 
promoting it. His ^Oat objeds were, to 
maintain the poiTeilion of the throne, to de- 
preis the nobility, and to exalt the preroga¬ 
tive ; and theie he appears to have invarbbly 
purfued, without being ever blinded by paiFion, 
relaxed by indolence, or milled by vanity. 
Cautious in forming no viftonary or dilbmt 
fchemes, he was refoiute in executing his 
mcafurcs, apd dextrous'in extricating himfcif 
from dilEculties. In war he difplayed adivity, 
valour, and condud, and W'as fortunate in all 
his undertakings; but he feems to have en¬ 
gaged in them from ncceffity, or from the 
profped of emolument, more than from the 
defirc of procuring military reputation. Full 
of fufpiclon, he admitted %o perfon to his 
confidence; but afiumed the entire diredion 
of every public department; and was even at¬ 
tentive to the mod minute and trivisd con¬ 
cerns. His minillcrs were generally ccclcfi- 
adics; or men of low rank; and were employ¬ 
ed as the mere indruqaenteof his government* 
The jcaloufy which Hdiry difiovered of all 
the friends of the York family, and the fevc- 
ritir with :iwhich ht treated tbeffi, h^ve,hcc» 

ufually 
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tifually ccnfiircd as illibeftd and impolit1(*i 
To the ptaife of liberal views and fentiinents, 
this monarch had certainly no ciaiiii. But. 
that this plan bf Conduft was contrary to the 
aiaxtms of ‘found policy, may perhaps be 
doubted. Wlien a political junto is fo much 
broken and reduced as to be no longer formi¬ 
dable, prudence feems to require that its mem-t 
bets Ihould not be pointed out by invidious 
diftlnfliobS; but that, by gentlo treatment, 
they flioold be induced to lay ahde their pe¬ 
culiar principles and opinions. But when the 
individualsof an unfuccelsful party are ftill 
poffelTcd of lb much power, as to afford the 
profpedl of rifing to luperiority m the ftate, it 
is vain to expeft^at their attachment will be 
fccured by matlw of confidence and favour. 
Hope co-operates with refentment, to keep 
afivc the fpirit of oppbfitiod; and the par¬ 
ticipation of honouri and emoluments is only 
fiirtrifiiing tberii With weapons for the de- 
ftrufiton bf Cheh political enemies. Such was 
the fituatfott of the numerous adherents of the 
houfii of Yotki Thty'hadi indeed^ yielded 
"the'times; but they were 
po£^!fi^ t)f ^f^ubh tUfiiiene^^ and were Sat 

from 
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from being thoroughly reconciled to the ad* 
vancement of a family which they had fo long 
oppofed. 

From the imputation of avarice the cha- 
tader of Henry cannot fo eafily be vindicated. 
That vice, it fliould feem, was equally pro¬ 
moted by thofe habits of minute attention for 
which he was noted, and by the circum- 
ftances of the crown during the period in 
which Jhe lived. In the prelcnt age, when 
the chief fupport of government is derived 
from taxes, and when it is regarded as a duty 
upon the people to fupply all the deficiencies 
of the public revenue, the difpofition of the 
king to accumulate wealth would be a mod 
extravagant and ridiculous propcnfity. But in 
thofe times, when the private eftate of the 
fov?reign was the principal fund for defraying 
his cxpences, and when every new exadion 
from his ful^cds was deemed a general griev¬ 
ance, he had the fame intcreft with every 
other individual to ^pradife oeconoray; and. 
bis love of money might be in reality the love 
of independence and of power. In all coun¬ 
tries, accordingly, in which commerce and 
the arts have made little progre^, it becomes- 


VOL. II. 
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the aim of overy wife prince, by frugality in 
time of peaccj to prepare for,war by amaffing 
a treafure. “ Whercunto,” fays my Lord 
Bacon, in his character of Henry the feventh, 
** I fiiould add, that having every day occafion 
" to take notice of the necefbties end ihifts 
** for money, of other great princes abroad, it 
" did the better, by comparifbn, fet off to him 
" the felicity of full coffers/^ ' 

The life that might be made ^of the ad' 
vancement of the commons, in raifing the 
power of the crown in opposition to that of 
the nobility, feems not to have cfcaped the 
penetration.of Henry; and in the ftatntes 
wiiich pafled in his reign, we difbover the 
policy of the monarch,.co-opentfx^ with the 
natural improvements of focictj^ in dtminilh* 
ing the influence of the aitftoaracy. 

The artiflee of 'entaal^^ iditiered e^^ual 
by a ftatute, in the leign of Sdii^rd the Aril, 
had for a longiime prevented the barons flrom 
difihembmng their efbtes/’.But the general 
propensity to alienation, arifing from the ad¬ 
vancement df domittnee 
became at la^h fa ftroog, that it could no 
loi^ he w^fiood 1^ Arch unnatural re- 

ftramts. 
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• ilraints. When a law b dircAly contrary to 
the bent of a whede people, it rauft cither be 
repealed or evaded. In the reign of Edward 
the fourth, the device of a common recoverjr, 
that is, a colluiive judgment by a court of 
juftice, was accordingly held fufficient to de¬ 
feat an entail. For the iame purpofe, the 
ingenuity of lawyers had fuggefted the ex¬ 
pedient of a ^ne, or collufive agreement, en¬ 
tered upon the records of a court; to which 
Henry the feventh, by an aft of parliament, 
in the fourth year of his reign, procured the 
fanftion of the legillature. Thus, by the 
diffolution of entails, an unbounded liberty 
was given to the alienation of land; and by 
the growing luxury of the times, a great part 
of the wealth, which had been artificially ac¬ 
cumulated, in thC'poffeffion of the nobility, 
was gradually diffipated and tranferred to the 
commons. Whatever might be the ultimate 
coniequences of this alteration, its immediate 
cfFcfts were undoubtedly adirantageous to the 
monarch. 

The wealth of the barons .being Icfiencd, 
while their manner o£ was becoming 

more expensive, they were laid under the ne- 

p 0 2 ceffitf 
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ccffity of reducing the number of their mili¬ 
tary fervants. This change in the fituation 
of the nobility, fo conducive to the good order 
of the kingdom, parliament had repeatedly 
endeavoured to promote, by prohibiting their 
keeping retainers in liveries, for the purpofe of 
afiifting them in their quarrels; a regulation 
which Henry is fald to have exerted the ut- 
moft vigilance and adivity to enforce. 

Many other regulations were introduced in 
this reign, by tending to improve the police, 
and to promote the induftry and the impor¬ 
tance of the lower orders of the people, con¬ 
tributed more indiredly to the fame political 
changes. 

Prom thefe concurring circumftances} the 
prerogatwe was, no doubt, confiderably ad¬ 
vanced, after the acceffion of Henry the fe- 
venth. Its advancement,' however, appears 
not fo much in the atTumptiop of new powers 
hy.tbe monarch, as in the different fpirit with 
which the .ancient powjasb^an to be' exer- 
cifed. This will be evident from’an exami¬ 
nation of thqfcjdiffcient branches of govern- 
m{;nt which cniio^ had then appropriated to. 

tW^king,, md. .to jthe 


The 
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The legiflativc power. In conformity to the 
ancient conftitutiop, was, without all queftion, 
cxclufively vefted in parliament; as the exe¬ 
cutive power, that of declaring peace and war, 
ot levying troops,- of commanding the armies, 
and, in general, that of providing for the na¬ 
tional defence, was committed to the king. 
There were two methods, however, by which, 
upon fome occafions, the king evaded or 
encroached upon this power of parliament. 

When a ftatute prohibited any adion, or 
enjoined any rule of condud, the king, as 
reprefenting the community, might remit the 
penalties incurred by the tranfgrcffion of it. 
From a ftep of this nature it was thought no 
:onfiderable ftretch, that he Ibould previoufly 
»ive to individuals a difpenfation from the ob- 
fervailcc of the law; lince the latter feemed 
to be-nothing more than a different mode of 
exercifing a power.which he was . univcrfally 
allowed to pollefs.- To. pardon a criminal, 
after be has been guHtyiisHfidecd lefs dangerous- 
to focicty'than to give a’ previous indulgence 
io the commiflidn of crimes; but in a rude 
age, this,difference was lively to be overlook¬ 
ed. Hence tlie origin of the d^penfittgp>wer\. 

D D 3 which 
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■which was early cxercilcd by the fovcrelgrj; 
and which, as long as it was kept within a 
narrow compafs, appears to have excited little 
attention. By degrees, however, thefe extra¬ 
ordinary interpofitions of the crown were 
multiplied, and extended to things of greater 
importance; and in feme caftis, inftead of 
granting a mere exemption to particular per- 
ibns, were U length carried fo far as at once, 
by a genei^l Idifpenfatiqn, to inland all the 
efFeds of a ftatute. This lad exertion of the 
regal power,’ which Was of much greater 
magnitude, appears to have been, in fome mca- 
fure, concealed under the malk of the former; 
and' had never been avowed as. a didind 
branch of the prerogative*, h was indeed 
impoiTible that the parlianumt could admit 
fuch a claim, of the fovereign, without fur- 
rendering to Idm its kg^flative authority. 

* See the trial of the in rrigh of Janies II. 

Id the OHOse of that trtri, hi which aB the lawyers of emi- 
noce were ea^ed# and oonteoded. eeery {]^t with 
iprat eagemew , it is asserted by the emmsel for the bishops, 
and noreontradicted on theotl^ 'ttde, that from the 
Nornum conquati /entil the aceesslon dF die house of 
Stewart; a geiierd pewserief sta^fiididing or dispensing with 
. dhsiaws had Item been (hitoeg,:by the oown. 

The 
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The general furpenflon of a law is equal to a 
temporary abrogation! and therefore can only 
proceed from the fame power by which the 
law was made. 

But the difpendng power of the crown, 
even in favour of particular pcrfons, had been 
virtually difallowed and reprobated in paf- 
liament. In the reign of Rjchard the fecoqd| 
a power was granted to the hiQg pf faking 
fuch f^ferancet touching thepravifors 
as fhould feem to Km reafonable and profitable. 
But this ftatute, at the fame time that it im¬ 
plies his having, of himfclf, no fuqh authority, 
allows this power only until the next parlia¬ 
ment; and contains a proteflation, that it is a 
noveltyf and that it fhall not be drawn into 
example for the time to come*. 

* Tlifl statute, which ^scd in the ^fteenth of Richard 
the second, is as follows; ** Be it remembered, touching 

** the statute aS.Prtmiorst that the commons (few the great 
confidence whkh they have in the persOQ of P®" 

” king, and in lis mostexodldnt knm^edge, and in the 
“ great tenderness wl^h he hath for his ctojrn, and the 
rights thereof, wd also m the noble and high discretion. 
** of the.lords) have assented in full pa rli a men t, that our 
** said lord the king, by advice and assent of the said Iwds, 
naj moh aub a^peranat touching the tdd sMuttf ut ibaU 

D D 4 
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As the king attempted, in fome cafes, tq 
Interrupt the courfe'of the ftatutes already 


seem to him reasonable aiidprofitahle^ until the next parljamc^ty 
“ so as the said statute be not repealed in no article thereof: 

and that all those who have any benefices by force of 
“ the said statute, before this present parliament; and also 
“ that all those, to whom any aid, tranquillity or advantage 
“ is acerped by yirjtHe of the s^idstptujie, of the benefices qf 
5 * holy chprqhf^f which they were heretafore in possession) 
“ as well by presentation or collation of our lord the king, 
as of the oir^ftlMes dr religious persons whatsoever, or by 
any otht^iiitejacr or way whatsoever; may freely- have 
and enjoy thqii> apd peaceably continue their possession 
« thereof, without being ousted thcrebfi or any ways chaU 
“ lenged, hindered, molested, disquieted, or grieved here- 
« after, by any provisqrs or others, against the form' and 
“ e&ct of the statute aforesaid, by reason of the said suf- 
ferance, in any time to come. And moreover, that the 
“ said commons inay disagra, at i^^ext.parliament, to 
“ this sufferance, and fully resort to the said statute, if it 
** shall seem good to them to dolt: mthprotestation^ tfiis 
“ assent, whic^ is i^^uovelty, and lasl lidt hden dpiw beforp 
f* this time, be not drawn into exat^ie-^ or. ^nsequenee, for 
f'timc to come. And they prayed our.^rd the king, 
‘^^ikat.the |)rotestation might be emered of record in the 
f* roll of paVHamebt f and tie king grantc*^ and command- 

^•'edtd do it^'.' 

■ The stskfite 'bf|iad' prohibited, under severe 
9 *" *<^c^tp|^®fclesiartical benefices 
iy present act of 
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made, fo he endeavoured, fomctimcs, by his 
commandi, to fupply the place of new regu¬ 
lations, In the charader of chief magiftratc, 
he aflumed the care of maintaining the police 
of the kingdom ; and, in order to put his fub- 
jeds upon their guard, fo that none might pre¬ 
tend ignorance of the duties required of them, 
he frequently ilfucd proclamations, with rc- 
fped to tbofe rules of condud which he had 
occafion to enforce. But as thefc commands 
of the fqvercign Wfre not always confined to 
the mere execution of the laws already in 
being, it was not ealy for fhe people at large to 
diftinguifli in what cafes they exceeded that 
boundary, or to determine the degree of obe¬ 
dience to which they were ftri^Hv entitled. 
As, however, few would be willing to incur 
the king’s difpleafurc by calling their validity 
in queftion, the royal proclamations were al¬ 
lowed to advance in authority, according to 
the increafing itifinencc and dignity ot the 
crpwn. In the reign ot Henry the feventh, 

parliament, it was intended that the king should dispense 
with that statute in favour of particular persons only, not 
that he should all at once ^spend the effect of it. Even 
this dispensation to individuals u tanned a novelty. 

they 
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they rofc to higher confideration than they had» 
poffeffed in any former period. But even in 
this reign, it is not pretended that they had the 
force of laws; nor does it appear that they were 
made efiedual by the ordinary courts of juftice, 

2. Under the legiflative power was included 
that of determining the rules by which the 
people ihould contribute to defray the expence 
of government. The right of impofing taxes 
•had there^ been invariably claimed and ex- 
ercifed by parliament. But, in order to-pro¬ 
cure money, without the authority of that 
aflembly, the king had rcCpurfe to a variety of 
expedients. 

The iirft, and moil: obvious, was that of fo- 
liciting a henevolence. This was originally a 
contribution made by the king’s immediate 
vaffals: but, from a rekxi^ion of the ancient 
feudal principles, had afterwards, in the reign, 
it ihould leem, of Edward the fourth, been 
extended ojrcr the whole kingdom*. It was 
al ways, except in thietf fmgular edes, confi- 

* This extCQEion of a henevtdtnce is probably what is meant 
!>y Lord Bacon, wfit^ he says, * tax was devised by 
** Edward tU fourth, fin which he Maiaed much envy.” 

(Icred 
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dered ss a free gift; and could not be levied, 
by force, from fuch as pcrfifted in rcfufmg it 
But although the people were not bound, in 
law, to contribute; they had every induce¬ 
ment from expediency; fmee a refufal was 
likely to be attended with greater inconve- 
niency than the payment of the money which 
was demanded. From the diferetionary power 
of executing the law, the crown had many 
opportunities of haralling thofe wbo Ihewed 
themfelves unwilling to relieve its neceffitics; 
and feldom could fail to make them heartily 
repent of their obftinacy. In particular, from 
the direftion of the army, the king had the 
power of quartering troops in any part of the 
kingdom; by which means he was enabled, 
however unjuftly, to create cxpence and vexa¬ 
tion to fuch of the inhabitants as had not com¬ 
plied with his demands. The very felicitation 
of a benevolence upon the part of the crown, 
was therefore, juftly regarded in the light of 
hardlhip; and, in the preceding reign, appears 
to have been, in every fliapc, condemned and 
prohibited by parliament: which provides, 
** that the king’s futgeds ihall from hcnce- 
“ forth, in no wife, be charged by fuch charge, 

“ exaction. 
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** exadion, or imposition called a benevolence, 
■“ nor by Such'like charge ; and that Such ex- 
adions called benevolences, before this time 
taken, be taken for no example,' to make any 
** fuch, or any like charge of any of the king’s 
“ fubjeds hereafter, but ftiall be damned and 
** annulled for ever*," 

Notwithftanding the violence with which 
the legitlature'''had thus teftified its difappro- 
bation'of'l^is pradice, we find that'in the Se¬ 
venth year of Henry the Seventh, the parlia¬ 
ment, Upon occafion of'a \var vvdth France, 
cxprefsly permitted the king to levy k benevo¬ 
lence. That this, however,' w'as intended as a 
mere voluntary contribution, appears from the 
account of it given by Lord Bacon, who fays, 
' it was to be levied from the more able fart, and 
mentions a tradition concerning the arguments 
which the cornmiffioners for gathering the be¬ 
nevolence were inftruded t6 cttiplby; that, 
if they met With any that w'ere Iparing, they 
** fliould tell them, thatthej? muft needs* have, 
“ becanfc they laid up? and if they vvcrc fpend- 
** ers, they ihuft neeefe haile,' becaufe It was 
** Seen in their’p6rt, and manner bf living; So 
*1 kKhaMm.c.2. 

“ neither 
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•“ neither kind ca me amifs.” This was called 
by fome bifliop Morton’s fori, by others his 
crutch*. 

In a few years after, parliament made what 
my Lord Bacon calls an underpropping adi of 
the benevolence, by ordaining that the fums, 
which any perfon had agreed to pay, might be 
levied by the ordinary courfe of law. This a<51, 
however, ftill fuppofes that, independent of the 
confent of the party, no contribuTOn of this 
nature could ever be made elFcdual. 

Befide the benevolence formerly mentioned, 
which was obtained by the pern^iffion of the 
legiflaturc, there was only one more levied by 
Henry the feventh. On all other, occafions, 
the general alTcflments procured by this mo¬ 
narch were fupported by the authority of par-* 
liament, and impofed in the dired form of a 
tax, . . . 

When the kings of England had rcafon to 
fufped that the benevolence of their fubjeds 
might be exhaufted, they had fometimes re-‘ 
courfe to another expedient, that of requefting 
a loan. This mode of relief, as it ftrongly 

Hist, of the reign of Henry the seventh. 

marked 
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marked the neceiUties of the crown, and its 
reluflance to burdoi the people, and required 
no more than the temporary ufe of their mo* 
ney, could with lets decency be withheld. But, 
in reality, a loan, when granted to the fove- 
reign, come to be nearly of the fame amount 
with a benevolence. From the condition of the 
debtor, he could never^ be compelled to do juf- 
tice to His creditors; and his circumflahces 
were iuch^as always afforded plaufiblc' pre¬ 
tences for drying and evading re-payment. 
Although the nature of a loan, implying a mu¬ 
tual trania<^ion, appeared to exclude any idea 
of right in demanding it, yet the fame indirect 
methods might eafily he pra^ifcd by the crown 
for procuring aiupply in this manner, as under 
thp form of a benevcdencc. r ; We accmdingly 
find, that in a parliaioent, il^rly as the reign 
of Edward the tbbdi the coninsons pray the- 
king, ** that the loans which were .to 
** th^kingt^manyof that body maybe relfcafed; 
** and none cotnpeBed to make fuch kens for 
** the ^ture againft His for that it was 
** egsin& reaibn^ ^dthe^utH^e of the land; 
afid that reflitotipn .inightbe ^iven to tbofe 

** who 



• ” who had made the loans.” The king’s an- 
fwer was, “ that it ihould be done*.” It doc$ 
not appear that Henry the ferenth ever prac- 
tifed this mode of exadion. 

Purveyance was another fpecics of exadion, 
by which the people were expofed to great 
vexation from the crown. It was requifit6 
that the king and his followers, who in early 
times were frequently moving over different, 
parts of the country, ihould, wherever they 
came, be fpeedily fupplied with provifions. In- 
ftcad of making, thercforca previo us bargain 
with the inhabitants, the officers the crown 
were accuftomed to lay hold of liich commo¬ 
dities as were wanted, kaving a)mmonly the 
indemnification of the proprietors to Ibmc fu¬ 
ture occafion. It may cafily be fuppofed, that 
this pradice was Hable to much abufe, and that 
thofc whom the king employed in this depart¬ 
ment would cnefcavour to make profit at the 
cxpence of the people. The number of fU- 
tutes, diat, from the reign of Edward the firft, 
were made for preventing the fraud and op- 
preffion of the king’s purveyors, afford fuffi- 

• stftE of Edward HI, See Pariiamentaiy Histoiy in 
that year. 


cient 
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cient evidence of the great enormities with 
which that let of people had<been charged# 
and of which they probably were guilty *, 

It muft not be overlooked, that, from the 
exclufivc power of making laws, with which 
parliament was invefted, that aflembly had the 
privilege of reftraining thefe, and all other ar¬ 
bitrary proceedings, of the crown. Its exer* 
tions for this purpofe, however, were frequently 
interrupted or prevented by.the want of a fixed 
rule with refpedt to the times of its meeting. 

Upon the difufe of the anciftht pradice, by 
which parliaments had been regularly held at 
the three Hated feftivals of Eafter, Whitfun- 
tide, and Chriftmas, the power of convening 
thofe aflemblics devolved .entirely upon' the 
king. The magiftrate, entJufted with the fu- 
preme execution of thp l^ws already exi^ng, 
was the beft qualified to difepyer^, in what cafes 
thefe were defedtiye, and.uppn what occafions 
a ^evy interppfitipir pf the jegiflature was re- 
qmfite. In that fimple age it was |)erhaps not 
apprehended that, with a, view of extending the 
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• prerogative, he would be di/pofcd to avoid the 
meetings of pftriiamcnt • or rather, the barons 
trufted, that, whenever they had a mind, they 
could compel him to liimmon thoft meetings. 
But when experience had fliewn theabufes in 
this particular, which were likely to arift, it was 
thought^ proper that the difcrctionary power 
of the crown Ihould be limited; and accoiri^ 
ingly, by a ftatute in the fourth year of Edward 
the third, it was exprefsly pro^d^, that ** a 
** parliament ftall be held cvdy year once, and 
“ oftener if riSd be.” By another ibitute, in 
the thirty-fixth year of the fame reign, this re¬ 
gulation is confirmed*. In a ftxbfequent pe* 
nod, when the houfe of commons had begun 
to throw eonfiderable weight into the fcale of 
die cro^, it bedme the inteieft of the king 
to fiimmmi firequent meetings of parliament; 
and the nobility were, of coniequence, lefs 
anzioot to enfoihe this bi^ch of his duty. 
Henry the fiwenth, during a reign of twcin^- 
three years,' had occafion td convene ievcn dif¬ 
ferent pariiaments. 

To difiblve a parliament was ori^nally no- 
* batata tt lirge« 

roL, II. £ E thing 
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thing more than to put an end to the attend¬ 
ance of its members; with which, as it faved 
them from farther cxpences, they were com¬ 
monly well latisfied. Before the introdudion 
of reprefentatives into that alTemhly, every new 
meeting of the barons was properly a new par¬ 
liament ; and there could be no diftindion be¬ 
tween a dyjolution of parliament and a proro- 
gatign. ■ But, after the eftablifliment of the 
houfe of commons, whkh confifled of mem¬ 
bers whofeeledion was attended with trouble 
and expcnce. it became conveil^ient that the 
fanae parliament fhould, in-fcfafr cafes, be pro¬ 
longed, and that there Ihould be intervals in its 
meeting. When the meetings of parliament 
came thus jto be divided into different fefhons, 
the power of proroguing a paHiament from one 
feflion to another, like that of diffolving.it, was 
devolved upon the crown; and, for a long time, 
this branch of the^ prerogatwe was. exercifed 
•vyi^in fuch narrow, limits as to excite no ap- 
prehenfion or jealoufy.. .The danger of allowing 
too great an interval betvyeen one parliament 
and another, as well as that of permitting the 
king to reign entirely without a parliament, 
was always manifeft;.bu£..thtinifehiefs arifing 

■ from 
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from the long continuance of the fame parlia¬ 
ment ; the reducing the members of the houfe 
of commons, more immediately, under the 
influence of the crown, and rendering them 
lefs dependent «ipon their conftituents; in a 
word, the eredion of the national aflembly 
into a {landing fenate, and dellroying, or at 
leafl greatly impairing, its reprefentative cha- 
rader; thefe evils had never been felt, and, in 
that early age, were not likely to be forefeen. 

3. With refped to the judicial power, it muft 
be acknowled|ed, that the extent of the pre¬ 
rogative was, ini^veral refpeds, incompatible 
with an equal and proper diftribution of juf- 
tice. 

The nature and origin of the Jiar-chamher 
have been formerfy confidered. This court 
confided of the king and his privy-council, to¬ 
gether with the judges of the principal courts, 
and fuch other perfons as, in each particular 
cafe, he thought proper to nominate; and \|as 
intended for the determination of fuch crimi¬ 
nal adions as were beyond the jurifdidion of 
the ordinary tribunals. Being calculated to 
Aipply the deficiency of the common rules of 
penal law, like the chancery in thoie relating 

£ £ 2 to 
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tof civit rrghtsv it was regarded, in early times, 
as an inifiitiation of gaeat utility. But, as the 
limitrof itsjun^di^ion could not be afeertained 
•widi accuracy; as the adions of which it took 
cognizance related principally to crimcstaifedl- 
ing the ftate, in which the crown was imme¬ 
diately mterefted’; and as the king, by iitthig 
in this tribtmal, was eiUbled to controui and 
direct its deciiions ; we have every reafon to 
believe that its proceeding were partial and 
arbitrmy, and. that itmight eai%be employed 
as an engine of mlnilleriai o^preffiom Accord¬ 
ing as the ciMwn rofe id auiftmity# the jurif- 
dtdlion of this court was cnlaiged ;• ?nid being, 
in certain cafes, confirmed by ad of parliament, 
in the reign of Henry tJ^e fe^jenth, was, by the 
iubiequent princes of the Tidor lihe> rendered 
yet more iftikumeiMiaS in pvomoli^ the in- 
croachnTentaof the monarch, 

When> a militaiy enuirpriae had occafioned 
the levying of Jtfoopi^ it was necefihiy that 
among thefe a ^der and; more ikverc diibi- 
^ pline flioald bfc eaforoed,^ than among' the reft 
of the pedple* Hence ^ oiigtn of the nutr- 
ital law, as drfidngoil^d firom the com^h laW 
of the kingdom.' A$» according to policy 

of 
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of the feudal governments, the king had the 
power of calling out into the held all his mili¬ 
tary vaflals, with their followers, it feemed a 
natural confequence, that he might, at plca- 
fure,’1ixtend to the whole of his fubjcAs that 
arbitrary lyftem of law, which was held fuit- 
able to men living i||,camps. In that period of 
the Englifh hiftory, when family feuds and ci- 
^vil wars were frequent and univerfal, this cx- 
tenfion might often prove falutary, as the 
means of quelling and preventing diforders. It 
was, at the fame time, a mcafurc fpra which 
great abufes m^ht be expefted; as it fuper- 
feded, at oncq, that mild and equitable fyftem 
of regulations, by which the rights and liberties 
of the nation were fecured. 

But the chief handle for the opprcflTion of 
individuals, atoft from the influence of the 
crqvyq in the diredlion and condpft of public 
prolecutions. As ev®ry public profecution pro¬ 
ceeded in the name of th^ing, an^ was car¬ 
ried on by an officer whom he appointed dur¬ 
ing pjeafure, he pofleflfed, of courfe, a difcrcj 
tiona^ power in bringing the trial to an iffuc. 
Thus, by direding the profecution of indivi¬ 
duals for any atrocious crime, it was m the 

E E 3 powcf 
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power of the fovereign to deprive them of their 
liberty, and fubjedl them to an indefinite im- 
prifonment. Early attempts had been made 
to prevent thb abufe of the prerogative; and 
in the great charter of king John, as well as 
in that of Henry the third, it is provided, that 
there lEall be no unreafoi||ble delay of juflice. 

This regulation was conceived in terms too 
vague and general, to be of ^uch advantage f 
although its meaning and fpirit are fufficiently 
obvious. Henry the feventh carried the abufe 
to fuch a height, as, upon pretence of crimes, 
to make a trade of imprifonlng perlbns of great 
opulence, and of extorting from them ifums of 
money as the price of their liberty. The names 
ofEmpfonand Dudley, asth<?common agents 
of the crown in that infamous traffic, have been 
handed down to pofterity; and it is remark¬ 
able that the houfe of commons, inftead of dif*- 
covering a refqntment of fuch notorious op- 
preffion^ made d(|bice of Dudley for their 
fpeakcr. The houfe of commons were at this 
pcriocJ^ttached to the crown; and probably took 
little concern in the fate of the great barons, 
againfl whom, upon account of their opulence, 
end their oppofition to the king, this kind of 

extortion 
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extortion was moft likely to be committed. 
But although thcfe minions, for fome time, ef- 
caped the vengeance due to their inicjuitous 
praftices, it overtook them in the beginning of 
the next reign; when, in confequencd both of 
the fentpnce of a court, and of a bill of attain¬ 
der in parliament, ^hey were condemned to 
death and executed. 

Upon the whole, it is a grofs error to fup- 
pofe, that the Englilh government was ren¬ 
dered abfolutc in the reign of Henry the fe- 
venth. There is, on the contrary, no reafon 
to believe, that any material variation was pro¬ 
duced in the former conftitution. Although 
the influence of the crown was increafed, the 
prerogative remained upon its former bafis. 
The king’s authority was entirely fubofdi- 
nate to that of the national aflembly; and if, 
in fome cafes, precautions had not been taken 
to prevent his arbitrar)' and oppreflive mca- 
fures,‘this was owing to the want of experience, 
which prevented the legiflafurc from fuggcll- 
ing a remedy. Such abufes of prerogatgc, al¬ 
though they might have excited occafjonal dif- 
content and clamour, had not yet attained fo 
great magnitude, or been fo long continued, as 

e C A 
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to demonftrate that a general Umitation wai, 
ncceiTary. 

The period of Henry the feventh in England, 
correfponded, in fame meaiure, to that of 
Lewis the eleventh in France. Charles the 
feventl^ the father of this prince, had reco* 
yered the kingdom from the E^nglilh; and, 
after long convuliions and difeurders, had re- 
eilabliflied the public tr^quillity^ The nan 
ture of the ibuggle ini^vhlcfeM^e was engaged, 
had excited a itational ipirit in favour of the 
exown, while the fupceis of his undertaking 
rendered him highly popular, and difpofed his 
fubjeds to i^^omote and fupport all bis mea- 
fures. By the -feizure of thofe lands which 
had been in the pouefiion of the cnemj^, it is 
pr<^able that the royal demeinea were alfo 
augmented. Lewis came to the jdirone at a 
time when the{e iavoura|)le circdmftances had 
bqgim tp^^operate^ hy his abilities and poli¬ 
tical charader was capable of improving them 
to the utmofh The fud^ep annexation of 
many^reat ii^ to the crowp, pqntiihuted like- 
wife to extend its influence. Upon the de- 
ceafe of the duke of Burgundy, without male 
defeendants, the monarch found himfelf in a 

condition 
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• condition to feize that dutchy, as not being 
IranTiuHCble to females. He acquired Pro* 
yence by a legacy; and, in a little time after, 
his fon Charles the Long, by marrying the 
^eircfs of Brittany, became the matter of that 
territory. 

The authority of the fovcrcign, however, 
which had formerly been advancing with 
greater rapidity in France; than in England, 
became now mu£h m^pe abfolute and unli- ^ 
mited. Lewis the eleventh new-modelled, 
and afterwards laid afide,lhe convention of cf- 
tates, having united in his own perfon the Icgif- 
lative and executive powers. The fame line 
of conduft was in general purfued by his (iic- 
ccffors^^lthough, in one or two extraordinary- 
cafes, the temporary exigence of the prince 
might induce him to lummon that tncient 
aflembly. In fevcral other govemmetots upon 
the continent, we may alio obferwe, that, 
nearly about the fame period, the circum- 
ttances of the monarch were fuch a& produced 
a {imilar exifltation of the prero^tive. 


CHAP. 
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CHAP. X. 


Of Henry the Eighth.—Th Reformation.—Its 
Caufes.—The EffeSls of it upon the Influence 
of the Crown. 


H enry the eighth reaped the full benefit 
of thofe favou^le circumftanccs which 
began to operate, and of that uniforn||^olicy 
which had been e:^rtcd, in the reign of his 
father. By uniting, at the fame time, in the 
right of his father and mother, the titles of the 
two houfes of York and Lancafter, he put an 
end to the remains of that political ^imofity 
which had fo long divided the nation, and was 
univerfally' acknowledged by ^is fubjeds as 
the lawful heir of the kingdom. The perfonal 
charader of this monarch was Uetter fuited to 
the polTeflioh and enjoyment of power, than 
to the employment of tl||F flow and gradual 
means by Vrhtch it is to be acquired. Vain, ar¬ 
rogant, headlong, and inflexible, he fliewed 
little dexterity in the management of his af¬ 
fairs ; yiras unable to brook oppofltion or con- 

Jtroul; 
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troul; and, inftead of fliunning every appear^ 
ance of ufurpation, was rather Iblicitous to let 
flip no opportunity for the difplay of his au¬ 
thority. 

The moft remaricable event, in the reign of 
Henry the eighth, was the fudden downfal of 
that gr^t lyftem of ecclefiaftical tyranny, 
which, during the courfe of many centuries, 
the policy of the Roman pontiff had been con¬ 
tinually extending. To idiis religious reforma¬ 
tion, minds of men, in , other European 
countries as well as in Ertgland, were predif- 
pofed and excited by the changes which had 
lately occurred in the general flate of fociety. 

1. The chriftian religion, by teaching man¬ 
kind to believe in the unity oftheDeity, prelcntcd 
to their minds the contemplation of the aftonifh- 
ingattributesdifplayedin the government of the 
univerfe. While the profcflbrs of chriftianity 
thus agreed irr^^the main article of their belief, 
their difpofition to fpcculatc upon other points 
was promoted by ♦ ir differences of opinion, 
by the contfoverfies with one another in which 
they were unavoidably engagedjF and by the 
variety of fc<fls into which they were at length 

divided. The church, however, affumed the 

power 
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powqr of4et^mioing the orthodox faith; and* 
by d^ees availed herfelf of .the prevailing fu- 
pesftition, in order to propagate fuch opmions 
were moft fubfervient to her intereft. Mence 
the dodrines relating to purgatory, to the im- 
pofition of parlances, tp ^auricular confelHoo, 
to the power of granting a rcmiffion of fins, or 
n difpenfation from particular obfervs^ces, with 
inch other tenets and pradices as contributed 
to cncreafe the influence of the clergy, were 
introduced and eflabliihed. ^Not c^tented 
with requiring an implicit belief in thofe par¬ 
ticular opinions, the church proceeded fo far 
to exclude entirely the exercife of private 
judgment in matters, of religion; and, in order 
to prevent all difpute or enquuy upon that 
iubjed, even denied to the people the perufal 
of the lacred icriptxires^ which! had bA in¬ 
tended torlired .the faith and manners of chrif- 
tians* A fyHem of> fuch. unnat^l rcilraint, 
..which nothing hmicstreine ignorance and fu- 
perditionxpuld have hn^rtcd, it was to be 
^xpeded th^^'the €rd idifances of literature 
-would be ff^ciei^ to overturn. Upon the * 
revival of letters, accordingly, ip the fourteenth 
and fifteenth ccntu/ics, it was no longer pof- 
' ’■ ’■ fible 
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fible to prevent mankind from indulging then 
natural propenlity in the purfbit of knovdedge, 
and from examining thofe fundamental tenets 
of dhriftianity which had been fo anxioufly 
withheld from their view. They were even 
prompted, fo mnek the more, to pry into the 
myftcrics of religion, becaufe it was prohibited. 
To difeover the abfurdity of many of thofe 
dodrines, to whiph an implicit adent had 
been required, was not difficult. But the 
mere examination of them was to rejed the 
decrees of the church, and to merit the cen« 
fare of contumacy. 

2. While the advancement of knowledge 
difpofed nicn to exert their own judgment in 
matters of religion; the progrefs of arts, and of 
luxury, contributed to dinriniffi the pcrfonal 
inflttncc of the clergy. ** In the produce of 
** arts, manufa^xues, and commerce,” lays ffie 
ingeitious and profoundi^nthor of the Inquiry 
into the Natore and C^sofes of the Wealth-of 
Natiohs^, « the cjprgy, like the great barons, 

* r am happy fo aekiwirledgc^die'oblijrtloM I fed myw 
self under to this i^anrious p]^(Bophc& by having, at an 
early period of life, had the benefit of hearing hii lectures 
on the History of Civil Society, and of enjoying his unre 

served GonverstfiMi <» the safflc sul^cft.—The great Mon* 

tesqoiea 
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** found fomething for which they could cx* . 
“ change their rude produce, and thereby dif- 
“■ covered the means of fpending their whole 
** revenue upon their own perfons, without 
“ giving any confidcrable lharc of them to 
“ other people. Their charity became gra- 
** dually lefs extenfive, their hofpitality left 
“ liberal, or left profufe. Their retainers be- 
came confequently left numerous, and by 
** degrees dwindled away altogether. The 
“ clergy, too, like the great bairns, wiflied to 
“ get a better rent from their landed eftates, 

“ in order to fpend it in the fame manner, 

•* upon the gratification of their own private 
“ vanity and folly. But this increafe of rent 
“ could be got only by granting leafes to t^ir 
“ tenants, who. thereby became, in a great 
“ meafurc, independent of ^them. Th^kies 
“ of intereft, which bound thfc inferior ranks 
“ of people to the dergy, were, in this man- 
** ner, gradually biofceix and diflolved.—The 
“ inferior ranks of f)Cop(j| no longa looked 
“ upcm that onler, as. they had done before, as 
■“ the comforters of thpir difeefs, and the rc- 

tes9.uieu pointed out the road. He was the llord Bacon in 
this branch of p^osophy. Dr. Smith is the Newton. 

“ lievers 
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lievcrs of their ihdigerice. On the contrary, 
“ they were provoked and difgufted by the 
vanity, luxury, and expence of the richer 
** clergy, who appeared to fpend upon their 
“ own pleafurcs what had always before been 
** regarded the patrimony of the poor.” 

3. The improTcmcnt of arts, which obliged 
the dignified clergy, as well as the great barons, 
to difmifs their retainers, enabled this inferior 
daft of men to procure fubfiftcncc in a dif¬ 
ferent manner, :(|ty the exercife of particular 
trades and. profefliions. By this way of life, 
they were placed in a condition which render¬ 
ed them left dependent upon their fuperiors, 
and by which they were difpofed to rcfift every 
fpc(^ of tyranny, whether ecclefiaftical or 
civil; That fpirit of liberty, however, w'hich, 
froraUfchefe circumftances, was gradually in- 
fuled into the great body of the people, began 
fooner to appear in oppofing the ufurpations of 

t e church* than in rcftraining the encroach- 
ents of the king’s prerogative. In. pulling 
down the fabric of ecdefiaftical power, and in 
Gripping the clergy of t^ir wealth, all who 
had any prolped: of iharing in the fpoil might 
he expeded to give their concurrence, But in 

limiting 
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Hmitiltg the power of the crown, the efforts* 
of tTie people were counteracted by the whole 
weight of the civil authority. Thus, in England, 
tife reformatioil was introduced more than a 
century before the commencement of the ftrug- 
gle betweeit Charles the £rft and his parlia* 
ment; although the fantt prii^lc which pro* 
duced the ktler of thefe events, was evidently 
the chief caulc of the former. 

But whence^ has it happened, that the ctr* 
cumflaisces above-tnentiohedibiave operated 
more effectually iii fomc parts of Europe than 
in others ? What has enabled the pope to re¬ 
tain in obedience otit half of his dominions, 
while the other has r^eCled his' authority ? 
That this was owing, in fbme meafuzt, 
cident, it' feemS' iinpo0ible t6 deny. The exif* 
tence of fuch a perfon as^ Luther in Germany, 
the difpute riiat atoft in England between 
Henry the-eighthi* and his-Wife, the ^licy of 
perricutar prince's^ '^idh^kd them to piomot|^ 
or t6 oppofe the his'bolin^s; thefe, 

arid other ffich eafuel* occurrences, during the, 
odUrTe of thk ^igioUS contmverfy, had 
undoubtedly a confideml^e influents indeter- 
mixung its^lSii^ We may’ take notice, how- 

cver> 
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• ever, of certain fixed caufes, which contri¬ 
buted more to the progrcfs of the reformation 
in fome of the * European countries than in 
others. 

1. The Roman pontiff found it cafier to 
maintain his authority in the neighbourhood 
of his capital tlfen in countries at a greater dif- 
tance. ‘The fuperftition of the people was 
not, indeed, greater in the neighbourhood of 
Rome than in the, diftant parts of Europe. 
The contrary ilK^’ell known to have been the 
cafe. 'But Rome was the centre of ecclelialli- 
cal preferment, and the refidencc, as well as 
the occafional refort, of great numbers of the 
moft opulent churchmen, w'hofe influence over 
thcgicople was proportionably extenfive. Here 
the pope was a temporal, as well «s an cccle- 
fiaflic^al fbvereign; and could employ the arm 
of fllcfh, as well as the arm of the fpirit. Be- 
fides, he had here a better opportunity, than 
in remoter courtlries, of obferving and manag¬ 
ing the difpofitions and humours of the inha- 
, bitants; and, being at hand to difeover the 
feeds of any difordcr, w^ enabled to crufh a 
rebellicai in the bud. This circumftance tended 
to present, or to check, the reformation in 
VOL. IL f v Jtaly, 
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Italy, or in France, more than in Sweden, in ’ 
Denmark, in Germany, in England, or in 
Scotland. 

4 

2. Independent of accidental circumftances, 
it was to be expeded that thofe countries, 
which made the quickeft progrefs in trade and 
manufaftures, would be the to difpute 
and rejed the papal authority. The improve¬ 
ment of arts, and the confequent ditfufion of 
knowledge, contributed, on the one hand, to 
difpel the mift of fuperftition, and, on the 
other, to place the bulk of a people in fitua- 
tions. which infpired them with fentiments of 
liberty. That principle, in fliort, which is to 
be regarded as the general caufe of the refor¬ 
mation, produced the moil powerful efFe£ts in 
thofe countries where it exifted the fooneft, 
and met with the greateft encouragement. 

This alone will account for the banifhment 
of the Romifli leligbn from the indc|>endent 
towns of Germanyi^"from the Dutch prbvinces, 
and from England; thdfe parts of Europe 
which were foon poffeffed of an extenfive com¬ 
merce. In the ten provinces of the Nether¬ 
lands, the advancement of trade and manufac¬ 
tures was pjrodttfrive of fimilar etiefrs. The 

inhabitants 
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inhabitants acquired an attachment to the 
dodtrines of the reformation ; and maintained 
them with a degree of courage and firmnefs 
which nothing lefs than the whole power of 
the Spanifh monarchy was able to fubdue. In 
France too the fame fpirit became early con- 
fpicuous, in thit part of the inhabitants which 
had made the greateft improvement in arts; 
and, had it not been for the moft vigorous ef¬ 
forts of the crown, accompanied with the moft 
infamous perfidy and barbarity, and affifted by 
the celebrated league of the Catholic powers, 
it is probable that Calvinifm would have ob¬ 
tained the dominion of the Gallican church. 
The tendency of mercantile improvements to 
introduce an abhorrence of the Catholic fuper- 
ftition, and of papal domination, is thus equally 
illuftrated from the hiftory of thofe kingdoms 
where the reformation prevailed, as of thofe 
where, by the concurrence of cafual events, it 
was obftruded and countcraded. 

3. In thofe countries where the fmallncfs of 
, a ftate had given rife to a republican conftitu- 
tion, the lame notions of liberty were eafily 
extended from civil to ecclefiaftical govern¬ 
ment; .^e people, in thofe governments, were 
f p 2 not 
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not only difpofed to rejeft the authority of the ' 
pope, as they did that of a temporal fovereign; 
but were even difgufted wdth the hierarchy, 
no lefs than with that fubordination which is 
required in a monarchy. Hence that high- 
toned fpecies of reformation, which began in 
, GenevR, and in fomc of the Swifs cantons; 
and which, from the weaknefs and imprudent 
oppofition of the crown, was introduced by 
the populace into Scotland. 

The finall ftates of Italy, indeed, although 
they fell under a republican government, and 
fome of them w'ere diftinguiflied by their early 
advancement in commerce, have remained in 
the Catholic church, In fome of the cantons 
of Switzerland, notwithftanding their very li¬ 
mited extent, and their popular government, 
the reformation has likewife been unfuccefsful. 
The vicinity of the pope’s refidcncc, and of his 
temporal dommions, jippcar, in fpite of the 
circumftances which had fo plainly an bppo- 
fite tendency, to have retained them under his 
jurifdidiion. It may deferve, however, to be 
remarked, that the Venetians, thft principal 
traders of Italy, and who formed the moil 

eminent republic, though they did not cftablilh 

the 
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the dodrines of any fe£t of the reformers, ef¬ 
fected what is perhaps more difficult, and had 
more the appearance of moderation: they di- 
miniflied the authority of the pope, without 
rejecting it altogether; and, though they did 
not attempt to root out the ancient fyftem, 
they lopped off fuch parts of it as they deemed. 
inconfiftent with their civil canftitution. 

After the controverfy between the Catholics 
and Proteffants had proceeded fo far, in Eng¬ 
land, as to divide the whole nation, Henry the 
eighth became poffcffed of additional influence, 
by holding a fort of balance between the two 
parties. Although that prince had quarrelled 
with the papal authority, and was willing to 
enrich himfelf by the plunder of the church, 
he adhered religioufly to many of thofe tenets 
which had given the greateft offence to the 
reformers. While he took the lead in the re¬ 
formation, he affumed the power of directing 
and controuling its progrefs; and, as he ftill 
kept meafures with both parties, he was at the 
fame time feared and courted by both. In the 
end, however, he eftabliflied a fyftcm which 
was agreeable to neither. 

F f 3 


The 
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The reformation, as it was modelled in this 
reign, opened a new fource of influence and 
authority to the fovcreign. The diflblution 
of the raonafteries, whofe revenues were im¬ 
mediately annexed to the crown, beftowcd 
upon him a large acceflion of riches. Thefc 
funds, indeed, in confequcnce of the improve¬ 
ments in trade apd manufadlures, which tend¬ 
ed to augment the expcnces of the king, as 
well as of the great barons, wxre afterwards 
diflipated, and, in the end, transferred to that 
lower ordfer of people, who, by their induftry, 
were enabled to accumulate wealth. 

As the pope was ftripped of all that au¬ 
thority which he had pofleflled in England, the 
king became the head of the church; and as the 
Englifh hierarchy was, without any variation, 
permitted to remain, he acquired, by the dif- 
pofal of all the higher benefices, the entire di- 
redion of the clergy, and confequently the 
-command of that influence which they ftill 
maintained over the people. By claiming, at 
the fame time, the fupremacy of the Roman 
pontiff, the fovcreign was fumiftied with a new 
pretext for afliiming the power to dilpenfe 
with the law. 


But, 
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But, notwithftanding all the circuraftanccs 
which contributed to extend the influence of 
the crown, the prerogative, during the greateft 
part of this king s reign, appears to have re¬ 
mained upon the fame footing as in that of his 
predeceflbr. Through the whole of it, the 
power of impofmg taxes was uniformly exer- 
cifed by parliament. Upon one occafion, a 
loan was demanded by the king ; but fo little 
money was raifed by it, that an immediate ap¬ 
plication to parliament became neceflary for 
procuring a fubfldy. , 

Cardinal Wolfey, in the plenitude of his 
power, feems to have proje<fi;cd an encroach¬ 
ment upon this branch of the conftitution. He 
began by interfering in the debates of the 
commons, in relation to a money-bill, and in¬ 
filled upon the liberty of reafoning with tlicm 
upon the fubjedl. But this demand was pe¬ 
remptorily yefufed; and he was unable to pro¬ 
cure the fupply, in the terms which he had 
propofed. Not long'after, he attempted to 
levy a tax by the authority of the crown ; but 
this meafure excited fuch univerfal commo¬ 
tion, and refentment, that Henry thought fit 
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to (iifavow the whole proceeding, and fent let¬ 
ters all over England, declaring, that he would 
ajk nothing hut hy way of benevolence 

From this time no money was levied by the 
ting without the confent of parliament; ex¬ 
cept in the thirty-fifth year of his reign, when 
a benevolence was again fblicited. It is further 
to be obferved, that the parliamentary grants 
of fupply to the king, were fometimes preceded 
by an inquiry into the propriety of the wars 
which he- had undertaken, or of the other 
meafures of gqvernment by which his demand 
of money had been occafione4. 

The legiflative authority of the national 
council was no lefs regularly exerted. It was 
by adl of parliament that the monafteries were 
fuppreffed ; that the king became the head of 
the church ; that the authority of the pope in 
England, ^gethfer with all the revenues, which 
he drew' from tha? kingdom, was abolifhed; 
in ftiort, that the ancient fyftem of ecclefialli- 
cal government was overturned. In the nu¬ 
merous divorces procured by the fovereign, in 

This attempt was made in the year 1526, and the 
17th of this king. See Pari. History, vol. HI. * 
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the regulations that were made concerning the 
legitimacy of the children by his different 
wives, in the various and contradidory fettlc- 
ments of the crown, Henry never pretended 
to aft by virtue of his own prerogative, but 
continually ftieltered himfelf under the fanc- 
tion of parliamentary eftablifliment. 

Nothing, indeed, could exceed the fervility 
with which the parliaments, efpecially in the 
latter part of this reign, complied w ith the niofl? 
eccentric inclinations of the monarch. Ph.afed 
with the general tendency of his meafures, 
by which the nation was delivered from the 
yoke of papal dominion, they feem to have 
refolved not to quarrel with his ridiculous hu¬ 
mours, nor even with particular afts ol tyranny 
and opprefTion. In a dangerous diftemper, they 
were unwilling to rejeft a violent medicine, 
on account of the uneafinefs and tr|uble with 
which its operation was attended. Their com- 
plaifance, however, was at length carried fo 
far as to make them abandon their own privi¬ 
leges. In the thirty-Iirft year of Henry the 
eighth, it was enafted, " That the king, with 

« the advice of his council, might iffuc pro- 

“ clamations, 
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“ clamations, under fuch penalties as he Ihould 
think neceflary, and that thefe fliould be 
“ obferved, as though they were made by ad 
of parliament,” with this limitation, “ that 
they Ihould not be prejudicial to any per- 
“ fon’s inheritance, offices; liberties, goods, 
“ chattels, or life*.” What are the particular 
fubjeds of proclamation, which do not fall 
within the reftridions mentioned in this ad, 
is not very clear. But there can be no doubt 
that it contains a delegation, from .parliament, 
of its legiflati^e authority; which, in pradice, 
might foon have been extended beyond the 
original purpofe for which it was granted. By 
another ftatutc, about the fame time, the 
king was impowered, with the affiftance of a 
committee, or even by his own authority alone, 
to regulate the religious tenets, as well as the 
external (^crvanccs, of the kingdom. 

If thefe powers had been afeertained, and 
confirmed by ufage, the government of Eng¬ 
land would have become as abfoluta as that of 
France w'as rendered by Lewis the eleventh. 

31 Heiiry VIII. ch. 8 

Fortunately, 
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Fortunately, the Englifli monarch, from the 
obfequioufncfs of parliament, had little occa- 
fion to exercife this new branch of prerogative; 
and, as he did not live to reduce it into a fyf- 
tem, the conftitution, in the reign of his fuc- 
celTor, returned into its former channel. The 
laft years of Henry the eighth exhibited the 
greateft elevation, which the crown ever at¬ 
tained, under the princes of the Tudor fa¬ 
mily. 


CHAP. 
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CHAP. XI. 

Of Edward the Sixth — Mary—and EUzaheth. 
—General Review of the Government .— 
cltifon of the Period from the Norman Con- 
queji to the Ac'ceffion of the Houfe of Stewart. 

B y the minority of Edward the fixth, the 
ambitious defigns of his father became 
entirely abortive. The adminiftration was 
committed to a council of the nobles; who, 
from want of authority, from difagreement 
among themfelves, or from the defire of popu¬ 
larity, were induced to retrench all the late ex- 
tenfions of the .prerogative. The very firfl: 
year of this reign produced a repeal of that 
ofFenfive ftatutc, by which rt^al proclamations 
had, in any cafe, obtained the force of laws. 
Other innovations, which had proceeded from 
the extraordinary influence of Henry the 
eighth, were likewife aboliflied; and, in a 
lliort time, the former conftit^ion was com¬ 
pletely reftored. The reform^ion, although 
it continued the diredion which had been 

given 
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given to it by Henry the eighth, was carried, 
in this reign, to an extent, and acquired a form, 
fomewhat more agreeable to the general fenti- 
ments of the party by whom it was embraced. 

The reign of Mary is chiefly diftlnguiflied by 
the violent ftrugglc which it produced, in 
order to re-eftablilh the Roman catholic fu- 
perftition. Although the reformation was, at 
this time, acceptable to the majority of the 
nation, there ftill remained a numerous body, 
zealoufly attached to the ancient religion, and 
highly exafperated by the late innovations. 
With this powerful fupport, and by the mofl: 
vigorous exertion of crown-influence upon the 
elections of the commons. Mar)' was able to 
procure a parliament entirely devoted to her 
intereft, and willing to execute her defigns*. 
The reftitution of the revenues, of which the 
monafteries h^d been plundered, and in w Inch 
a great part of the nobility and gentry had 
been (harers, was the only meafure at which 
they feeftied to feel any fcruplc of confcicnce. 
But the reign of Mary, though it occafioncd a 
violent fhock |p the reformation, was too lliort 

Burnet’s Hlstorv of the Reformation. 

f)r 
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for extirpating thofe religious opinions, whicli 
Jbad taken a deep root through the kingdom; 
and which, upon the acceffion of her fucceffor, 
were prudently cultivated and brought to 
maturity. 

In the Englifli annals, we meet with no 
reign fo uniformly fplendid .|ind fortunate as 
that of Elizabeth. Nevq|did any fovereign, 
fince the days of Alfred, enjoy fuch high and 
luch deferved popularity, or procure fuch ex- 
tenfive advantages to the nation. To her the 
nation was indebted for the fecurity of religious, 
the great forerunner of civil liberty. Her own 
religion coincided with that of the greater part 
of her fubje&s; who looked up to her as their 
delivarr from a fuperftition which they ab¬ 
horred. Nor did flie appear in this light to 
her own fubjefls only: Ihe was the great fup- 
port and protcdor of the protcftant intereft in 
Europe; and, while this drew upon her the 
enmity of all the Catholic powers, (he was en¬ 
deared to her own people by the rcfleilion, that 
her zeal in defending them from the tyranny of 
Home, was continually expofing her to machi¬ 
nations, which threat^ed to bereave her of 
her crown and her life. Her magnanimity and 

public 



OF THE GOVERSMENT. 


447 


public fpirit, her ponetration and dexterity, her 
adivity and vigour of mind, her undaunted 
refolution, and command of a temper naturally 
violent and impetuous, were equally con- 
fpicuous in her domeftic and foreign tranfac- 
tions; and, in the whole courfe of her ad- 
miniftration, it be hard to point out an 
inftance where Ihe^iftook her political in- 
tercft, or was guilty of any error or neglcd in 
promoting it. Notwithftanding the number 
and power of her enemies, and in fpite of all 
the combinations that were formed againft her, 
flic maintained invariably the peace and tran¬ 
quillity of her own dominions; and her fub- 
jc^s, during a reign of five and forty years, en¬ 
joyed a courfe of uninterrupted profperity and 
happinefs. 

Whether Elizabeth entertained a jull idea 
of the Englifh conftitution, has been called in 
queftion. But fuch as her idea was, her be¬ 
haviour leems to have been ftriiflly conform¬ 
able to it. Between the prerogative, and the 
privileges of the parliament, flic appears to 
have drawn a fixed line; and, as in her greateft 
profperity ihe never cxcleded this boundary, fo 
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in the utmoft diftrcfs and .||erplcxity file never 
permitted the leaft encroachment upon it. 

With the legiflative power of parliament 
file never interfered. The exclulivc privilege 
of that aflembly, in impofing taxes, was neither 
controverted by her, nor impaired. There is 
no veftige of her either atten^ting, or defiring, 
to violate thele importa^ branches of par¬ 
liamentary authority Mention is made of 
her having, in one or two cafes, obtained a 
loan from her fiitgeds : but there is no appear¬ 
ance that any compulfion was employed in 
making it elFedual; and her condudl is, in 
this particular, illulirioufly diftinguiflicd from 
that of moft o|her princes, by her pundual 
repayment of thte money. 

Inftead of alking a benevolence, Ihe evefi re- 
fufed it, when offered by parliament. Such 
expedients, indeed, for procuring fupplics, were 
in a great meafiire fuperfiuous. So rigid was 
her ceconomy, fo great and lb apparent were 

* In the 13th of Elizabeth, we find parliament strongly 
asserting its power to settle and limit the succession to the 
erbwn, by declaring it highjxeawn ht any person to call 
this power in question. - 


the 
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• the occafions upon-which flie ever demanded 
a fupply, fuch was the confidence rcpofed in 
her by parliament, and fo intimately did they 
conceive her enterprizes to be conneded with 
the public welfare, that they never difcovcrcd 
any reludance to grant whatever fums of 
money fhe thou^t proper to require. 

There was one ppint invariably maintained 
by Elizabeth, in which, to thofe who form 
their notions of the Englifh government from 
what is at prefent eftablifhed, (he appears to 
have been guilty of an encroachment. An 
ad of parliament originally proceeded upon a 
petition to the fovereign for the redrefs of a 
grievance, or the removal of Ibmc inconveni¬ 
ence ; and when this petition had obtained the 
king’s confent, it acquired the force of a law. 
According to this method of conduding the 
bufinefs of legiflation, the king had no oc- 
cafion to declare his refolution concerning 
any bill, until it was difeuiTed, and finally ap- 
4)roved of, by both houfes of parliament. Be¬ 
fore this was done, it could not be confidcred 
as a national requeft, to which an anfwcr 
from the throne was dcillanded. 

From the nature of this tranladion, and 

from 
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from the view of faving .trouble to the fo-, 
vereign, a regular courfe of procedure was thus 
introduced, by, which any new law received 
the alTent of the crown, after the fandion of 
the other two branches of the legiflature had 
been given to its enadment. This pradice, 
deriving authority from cuftom, was at length 
followed independent of the circumftances 
from which it had been originally fuggefted; 
and was conhrmed by the experience of a 
later age, which difeovered, that any deviation 
from it would be attended with dangerous con- 
fequences. When the propofal of a new law, 
after being fully debated in parliament, has ex¬ 
cited the public attention, and its utility has 
become apparent to the nation, the crown is, 
in moft cafes, unwilling to counterad the in¬ 
clinations of the people, by refufmg its confent 
to the meafure* But if the fovercign were 
permitted to fmother any bill, the moment it 
was propofed in parliament, there could fcarcely 
exift a poffibility, that any new law, difagrec- 
able to the crown, or adverfe to the views of a 
juiniftry, Ihould ever be enaded. It has there¬ 
fore become a dindamental principle of the 
conftitution, that, vyith a few exceptions, the 

king 
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king lhall not take notice of any bill depending 
in parliament; and that, before it has palled 
the two houles, the royal alTcnt or negative 
lhall not be declared. 

But that this rule was completely and in¬ 
variably eftabliHied in the reign of Elizabeth, 
there is no reafon to believe. The political 
expediency of fuch a regulation was, in that 
age, not likely to become an objcdl of general 
attention. Neither w-as it inconfiftent with 
the nature of the bufmefs, however contrary to 
the ufual pradtlce, that the king, upon the in- 
trodudlion of a bill into parliament, Ihould 
prevent the labour of a fruitlefs dilculTion by 
an immediate Interpofitlon of his negative *. 

Of this interpolition Elizabeth exhibited 
fome remarkable inftances. The firll im¬ 
provement of arts, manufadures, and com¬ 
merce, by raifing the lower clafs of the in¬ 
habitants to a better condition, difpofed them 
to free themfelves from the tyranny of the 

* Wc find, hoT^reVer, that evefi so early as the second of 
Henry the fourth, thi '0010111008 petitioned the king, that 
he would not suffer any report to be made to him of mat¬ 
ters debated amongst them, till they should be concluded ^ 
to which the king assented. 
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great barons, and for that pnrpofc to court the 
protcdlidh of the crown. But when this im¬ 
provement was farther extended, the great 
body of the people became ftill more inde¬ 
pendent, and found thcmfelvcs capable of de¬ 
fending their privileges, whether in oppofition 
to the crown or to the nobles. This gave rife 
to a new fpirit, which became confpicuous after 
the acceffion of James the firft, but of which 
the dawn began to appear in the reign of his 
predeceflbr; a fpirit of liberty in the commons, 
by which they were incited to regulate and to 
refbain fiich branches of the prerogative as ap¬ 
peared the moft liable tb abufe, and moft in- 
confiftent with' thc enjoyment of thofe rights 
which they were difpofed to affert. 

Whenever a bill of this tendency was 
brought into parli'amient; fuch as that for 
limiting the crown as head of the church, or 
‘for the diminution of its power in granting 
.monopolies; the'^en made ho fcruple to de¬ 
clare immediately her oppofition to the mea- 
fure, and 'even to prohibit any farther debate 
upon the fubje^t. In doing this, Ihe feems to 
have confidered hCtfcIf as ’merely defending 
thofe rights of the crown which had been 
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tranfmittcd by her anceftors. Is not the fovc- 
rcign, faid the miniftry in thofc cafes, a branch 
of the legiflaturc ? Has Ihc not a voice in the 
paffing of laws ? When her negative has once 
been interpofed, all farther deliberation upon 
the fubje<fl muft be entirely excluded; and the 
bill muft be laid afide, in the fame manner as 
if it had been rejefted by either houfe of par¬ 
liament. 

This view of the prerogative fuggefted 
another exertion of authority, which, in the 
prelent age, has been thought ftill more illegal 
and arbitrary than the former. If, at any ftage 
of a bill in parliament, the crown was entitled 
to interpofe its negative, it feemed to be a con- 
fequence, that, upon the cxcrcift of this right, 
any farther debate or deliberation upon the 
fubje<ft was precluded. The attempt to profe- 
cute the bill, after fuch intimation was given 
upon the part of the crown, was to rejeft the 
determination of the leglflature, to contemn 
the authority of the fovciipgn, and, by faftion 
and clamour, to ftir up dilbrdcr and difeontent. 
A behaviour of this kind was thought liable to 
punilhmcnt; and Elizabeth, upon fevcral occa- 
lions, adventured to imprifon thole membere 

G G 3 of 
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of parliament who perfifted inpufliing forward 
thofe bills which had been rcfufed by the 
crown. 

It is proper to remark, that thefe exertions 
of her power were limited to cafes of that na¬ 
ture. -She never prevented thp difcuffion; of 
any bill in parliament, except in cafes where 
her ancient prerogative was invaded ; nor did 
fhe ever pretend to punifh the liberty of fpeech, 
unlefs when indulged in continuing to pufli 
thofe bills which flic had declared her final 
refolution to rejed. 

That fuch proceedings, however, by inti¬ 
midating members of parliament, are calcu¬ 
lated to prevent the proper difeharge of their 
duty, is indifputable. The liberd ideas upon 
this point, which are now happily reduced into 
pradice, may be regarded as one of the greateft 
iinprovements in the Britifh conftitution. That 
a fenator may be encouraged to perform his 
(futy to the public with fteadinefl and confi¬ 
dence, he ought to ^oy an unbounded liberty 
of fpeech, and to be guarded againft the re- 
•fentment either of the fovereign, or of any 
other perfbns in power, whom that liberty may 
offend. From the controul of that houfe, of 

which 
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which he is a member, he is'likely to l)c pre¬ 
vented from any great indecency and licen- 
tloufnefs in the excrcifc of this privilege; and 
his parliamentary conduct (hould not be im¬ 
peached, or called in queftion, in any other 
court, or from any other quarter. This prin¬ 
ciple is now fufficiently underftood, and uni- 
vcrfally acknowledged. Its eftablifhment, 
however, marks a degree of refinement, and of 
experience in political fpcculation, wliich, un¬ 
der the government of the Tudor princes, the 
nation could hardly be fuppofed to attain; and 
the liberty of fpcech, then belonging to the 
members of parliament, was prol)ahlv limited 
to fubjeds which that affembly had a right to 
difeufs, 

Thefituation of religious controverfy, in the 
reign of Elizabeth, gave rife to a new ecclcfi- 
aftical tribunal, which, in after times, was 
likeVife held inconfiflcnt with free govern¬ 
ment, the court of commlffion. It mull be 
acknowledged, that the primitive reformers, in 
any country of Europe, though they zcalpufly 
oppofed the papal tyranny, were far from 
adopting the liberal principle of religious tole¬ 
ration. Such a principle would, perhaps, have 

G G 4 been 
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been unfuitablefo their circumflances, which 
required that theyfliould eonibat the moft 
inveterate prejudices, and overturn a lyftem, 
which for ages had been advancing in rcfpcfl 
and authority. As, in England, the king fuc- 
ceeded to the fupreniacy, which had been 
vefted in the Roman pontiff, he became the 
judge of orthodoxy in matters of religion; and 
affumed the power of dire<%ing the modes and 
forms of religious worfhip. This authority 
was, by Henry the eighth, delegated to a fingic 
perfbn, with the title of Lord vicegerent. In 
the reign of Elizabeth, parliament thinking it 
fafer that fuch jurifdiAion (hould be entrufted 
to a numerous meeting, empowered the queen 
to appoint a commiffion for the excrcife of it 
This alteration was a manifeft improvement; 
yet the court of high coramiflkm was fo little 
fettered by the rules of law, and was fo much 
calculated to indulge the rancom* and animdiity 
infpired by thecdogical difputes, that we may 
eafily fuppoie the complaints, which it excited, 
were not without foundation. Its abolition, 
in a fub&quent reign, was farther recommended 
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from this confideration, that, after the full 
cftablifliment of the reformation, the fame 
neceffity of inculcating uniformity of religious 
tenets could no longer be pretended. 

The great hiftorian of England, to whom 
the reader is indebted for the complete union 
of hiftoiy with philofbphy, appears very ftrongly 
impreffed with a notion of the defpotical 
government in the reign of Elizabeth, and of 
the arbitrary and tyrannical condudl difplayed 
by that princefs. 

1. He obferves, that ** Ihe fufpended the 
“ laws, fo far as to order a great part of the 
** fervice, the litany, the Lord’s prayer, the 
“ creed, and the gofpels, to be read in Englilh. 

And, having firft pubiiflicd injundlions, that 
“ all the churches fliould conform them- 
“ felves to the pradicc of her own chapel, (he 
“ forbade the hofte to be any more elevated 
“ in her prcfencc; an innovation, which, how- 
“ ever frivolous it may appear, implied the 
moft material confcqucnces.” 

But we muft not forget, that, in this calc, 
the dilpenling power was exercifed under great 
limitations, and in veiy Angular circumftanccs. 
Upon the acceffion of Elizabeth, the Protef- 
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tants, who now formed the greateft part of 
her fubjeds, exafperatcd by the late perfe- 
cution, and in full confidence of protedion, 
began to make violent changes; to revive the 
iervice authorized by Edward the fixth, to pull 
down images, and to affront the pricfts of 
the Roman catholic perfuafion. The queen 
had called a parliament to fettle the national 
religion; but, in order to ftop the progrefs of 
thefe dilbrders, an immediate interpofition of 
the crown was neceffary. It was even pre¬ 
tended by Ibme, that the parliaments, in the 
late reign, had not been legally held, and that 
of confequence the laws of Edward the fixth, 
relating to the government of the church, were 
ftill in force*. But, whatever regard might 
be due to this, a temporary indulgence to the 
proteftants, with rclped to the external forms 
of religious woriliip, was highly expedient for 
quieting their minds, and for preventing the 
commiffion of greater enormities. This in¬ 
dulgence was followed by a proclamation 
prohibiting all innovations, until the mat¬ 
ters in difputc Ihould be finally determined by 

Burnet. 

parliament; 
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parliament; and, confidcringthecircumftanccs 
of the cafe, ought to be regarded rather as a 
meafurc calcualtedfor the prcfent fecurity of the 
cftablifhed religion and its profeflbrs, than as 
a violent exertion of the prerogative, in oppo- 
fition to the laws of the land. 


2. But this author, not contented with 
afcribing to the crown a power of fulpending 
the laws, has gone fo far as to aflert, that it 
was entitled, at pleafure, to introduce new 
flatutes. “ In reality,” fays he, “ the crown 
** poflelTed the full Icgiflative power, by means 
“ of proclamations, w hich might affed any 
“ matter, even of the greateft importance, and 
which the ftar-chamber took care to fee 
more rigoroufly executed than the laws 
“ themfelvcs 

In anfwcr to this, it will perhaps be thought 
fufficient to obferve, that anciently the crown 
pofleffed no Icgiflative power; that royal pro¬ 
clamations were firft declared to hayc the 
force of laws, in the latter part of the reign 
of Henry the eighth; that even then, this 
force was given them under great reftric- 


* Hist, of Eng. vol. V. Appendix 3. 

tions, 
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tions, and in fi^gular cafes; and that in the 
begihning of the fubfequept reign, it was en¬ 
tirely aboliflied by the fame authority from 
which it had proceeded. ^ 

If the ftar-chamber, therefore, fupported this 
power in the reign of Elizabeth, it muft have 
been in direft violation of the conftitution; 
and it is not likely, that flretches of this kind 
would often be attempted. But let us con- 
fider what were the proclamations iffued in 
this reign, which the ftir-chamber liad an 
opportunity to enforce. In virtue of the papal 
fupremacy, with which fhe was invefted, Eli¬ 
zabeth prohibited prophecymgs or particular af- 
femblies inftituted for fanatipal purpofes, and 
not authorized by the church *. Having the 
regulation of trade and manufadures, file alfo 

* In the £fth of Elizabeth there was passed an aA, con- 
fonnable to a preceding one in the reign of Edward the 
sixth, against fond and fantastical pr^htcits concerning the 
tjueeti and divers hanourahU persons^ which, it seems, had a 
tendency to Stir up sedition. From the name, it is hot un¬ 
likely that the a;^emblies, alluded to in the proclamation 
above-mentioned, were supposed guilty of the' like prac¬ 
tices, and that Elizabeth was merely following out the in¬ 
tention of an a^ of parliament. 

prohibited 
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prohibited the culture of wood, a plant ufed for 
the purpofe of dying. And, as a diredor of 
ceremonies, prefcribing rules for the drcfs of 
thofe who appeared at court, or in public 
places, flie gave orders that the length of tlic 
fwords, and the height of the niffs then in 
fafliion, Ihould be diminiflicd. Thefc arc the 
important inftances adduced In order to prove 
that Elizabeth fuperfeded the authority of ads 
of parliament, and affumed the legiflativc power 
in her own perfon. 

3. The fame hiftorian appears to conceive, 
that, among other branches of prerogative cxcr- 
eifed by Elizabeth, was that of impofing taxes. 

There was,” he remarks, “ a fpccics of/7;/)>- 
“ money impofed at the time of the Spanifh 
invafion: the fcvcral ports were required to 
** equip a certain number of vcffcis at their 
** own charge ; and fuch was the alacrity of 
the people for the public defence, that fomc 
** of the ports, particularly London, fent double 
** the number demanded of them And in 
a fubfequent period of the Englilhhiftory, hav¬ 
ing mentioned a requifition made by Charles 


Vol. V. Appendix 3. 
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the firft, that the maritime towns, together with 
the adjacent counties^ fliould arm a certain num¬ 
ber of veffcls, he adds ; “ This is the firft ap- 
** peafance, in Charles’s reign, of fhip-money; 
a taxation which h^d once been impofcd by 
Elizabeth, but which afterwards, when carried 
'* tome fteps farther by Charles, occafioned fuch 
violent difcontents 

Ship-money was originally a contribution by 
the maritime towns, for the fupport of the 
fleet, correfponding, in fome meafure, to the 
fcutages which were paid by the military 
people in' room of perfonal fervice in the field. 
When it came, therefore, to be a regular af- 
feflmcnt, .exaftcd by pnblic authority, it fell of 
courfe under the regulation of parliament; and, 
like other taxes, being gradually pulhed be¬ 
yond its original boundaries, was extended to 
the counties in the neighbourhood of the fea, 
and at length to the moft inland parts of the 
kingdom. To oppofe an invafion which 
threatened the immediate deftrudion of her 
empire, Elizabeth had, rccourfe to the cufto- 
mary affiftance of the fea-port towns j and, {o 
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lar from ufing compulfion to procure it, was 
freely fupplied w^ith a much greater force than 
file required. How can this mcafurc be con- 
fidercd as analogous to the condud of'Charles 
the firft, in levying that Jhip-moiiey, which 
gave rife to fuch violent complaints? The 
contribution obtained by Elizabeth w'as alto¬ 
gether voluntary : that which was levied by 
Charles was keenly difputed by the people, and 
enforced by the whole power of the crown. 
The fupply granted to Elizabeth was lurniftied 
by the maritime towns only; who, by their 
employment and fituation, were conneded 
wath the equipment of veffcls: that which was 
extorted by Charles, had been converted into a 
regular tax; and was impofed upon the na¬ 
tion at large. The fliip-money of Elizabeth 
was procured in a finglc cafe, and one of luch 
extraordinary neceffity, as would have excufeJ 
a deviation from the common rules of govern¬ 
ment. But the fhip-money of Charles was not 
palliated by any pretence of ncccflity ; it was 
introduced, and, notwithflanding the clamours 
of the people, continued for a conlidcrable pe¬ 
riod, with the avowed intention of enabling 
the king to rule without a par]ian:ent. 


4. But 
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4. But the chief ground of this opinion, 
concerning the tyrannical behaviour of Eliza¬ 
beth, and the delpotical nature of her govern¬ 
ment, appears to be her interference in the de¬ 
bates of parliament; her imprifonment of 
members for prefuming to urge the profecution 
of bills, after flie had put a negative upon 
them; and the tamenefs with which parlia¬ 
ment fubmitted to thofe exert^ns of preroga¬ 
tive. 

It nufl; be confefled, that if, in the prefent 
age, r. Britilli monarch fhould a£l; in the fame 
manner, and ftiould meet with the fame ac- 
quiefcence from parliament, we might reafon- 
ably conclude that our freedom was entirely 
‘ deftroyed. But the fubmiflion of that aflembly, 
at a period when the order, in which the king’s 
negative fhould be interpofed, was not invari¬ 
ably determined, does not argue the fame cor¬ 
ruption ; and therefore will not warrant the 
fame concluficm. Whatever might be the 
view entertained by fbme members of parlia¬ 
ment in that age, the greater part of them 
were probably no#aware of the confequenccs 
with which thofe exertions of the crown might 
be attended; and as, with reafon, they placed 

great 
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. great confidence in the queen’s intentions, tlicir 
jcaloul'y was not roufed by a meafurc which 
did not feem to violate any fixed rule of the 
government. 

Neither have we any good reafon to infer, 
that, becaufe this point had hitherto been left 
undetermined, the conftitution was of r > value 


or effieacy to maintain the rights of the peo¬ 
ple. It was, no doubt, a great delect la the 

* V 

political Aftem, that the king miglit put a 
flop to any bill depending in parluiinent, and 
prevent any farther debate with relation to it. 
But even this power ot the fovercign uas tar 
from rendering the government dclpotieal. Jiy 
means of it, he might the more clfcctiiall\ de¬ 
fend his own prerogative, but it could not en¬ 
able him to encroach upon the liberty of the 


fubjed. The parliament, without whole au¬ 
thority no innovation could be made, w.i'’- -o< 
Icfs capable of introducing any new regulati. n; 
but not the lefs qualified to iriaintain the go¬ 
vernment as it Hood. The power ol taxatu.<n, 
at the fame time, threw a prodigious weight 
into the fcale of parliamcntttif intiuence. By 


the increafing expcnce of government, a con- 
fcquence of the improvement ot arts, and 
VOL. II. H H advancement 
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advancement of luxury, the old revenues of the. 
crown became daily more inadequate to the 
demands of the fovcrdgn; which laid him 
under the neceflity of making frequent appli¬ 
cations to parliament for extraordinary fupplics. 
This, as it reduced him to a dependence upon 
that alTembly, enabled it to take advantage of 
his neceflities, and to extort from him fuch 
conceflions as experience had^own to be re- 
quifitc for fecuring the rights and privileges of 
the people. 

Jj. According to Mr Hume, “ the govern- 
“ ment of England, during that age, however 
“ different in other particulars, bore, in this 
refped, fome refemblance to that of Turkey 
“ at prefent: the Yovereign poflefred every 
power, except that of impofing taxes r and 
in both countries this limitation, unfupport- 
“ ed by other privileges, appears rather preju- 
“ dicial to the people.. In Turkey, it obliges 
** the Sultan tA permit the extortion of the 
** bafhaws and governors of provinces, from 
** whom he afterwards fqucczes prefents, or 
takes forfeifuilife. In England, it engaged 
" the queen to ered monopolies, and grant 
“ patents ibr exclufive trade : an inven¬ 
tion 
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“ tion fo pernicious, that had flic gone on, 
" during a trad of years, at her own rate, 
“ England, the feat of riches, and arts, and 
“ commerce, would have contained, at pre- 
" fent, as little induftry as Morocco, or the 
coaft of Barbary 

But furely, in England, the fovcrcign was 
not pofleflfed of every power, except that of 
impofmg taxes. The power of legillation was 
vefted in the ftng, lords, and commons. The 
judicial power was not, in ordinary cafes, ex* 
creiied by the crown, but was diftnbutcd 
among various courts of juftice ; and though, 
in thefe, the judges, from the manner of 
their appointment, might be fuppofed to fa¬ 
vour the prerogative, yet the modes of their 
procedure, and the general rules of law, were 
in moft cafes too invariably determined, to 
permit very grofs partiality. The inftitution 
juries, befides, which had long been com¬ 
pletely ellabliflicd in England, was calculated 
to counterbalance this natural bias of judges, 
and to fecurc the rights of the people. Is it 
poffible that, in fuch a government, the power 

History of England, vol V. Appendix 3. 
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of the monarch can be ferioufly compared to 
that which prevails in Turkey ? 

The fovereign, indeed, was entitled to ered 
monopolies, and to grant exclufive privileges; 
which, in that period, were thought ncceffary 
for the encouragement of trade and manufac¬ 
tures. That thefe grants were often beftowed 
for the purpofe merely of deriving a pecuniary 
advantage to the crown, it is impoffible to 
deny. But who can believe that the perqui- 
lites, arlling from this branch of the preroga¬ 
tive, or from fuch of the feudal incidents as 
were flill of an arbitrary nature, were ever 
likely to defray the extraordinary expcnces of 
the crown, and to luperfede the neceffity of 
foliclting taxes from parliament ? 

The ftar-chamber, and the court'of high 
commiffion, were doubtlefs arbitrary and op- 
preflive tribunals; and were in a great mea- 
fure under the direftion of the fovereign. But 
their interpofition, though juftly the fubjed 
of complaint, was limited to fingular and pe¬ 
culiar calcs; aiid, had it been pulhed fo far as 
to give great interruptibn t0‘ the known and 
eftabliihed courfe of juftice, it would have 
occafioned fuch odium and clamour, as no 

prince 
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prince of common underfcanding would bo 
willing to incur. 

To be fatisficd, upon the whole, that the 
Englifli conftitution, at this period, contained 
the eflential principles of liberty, wc need only 
attend to its operation, when the quell ion 
was brought to a trial, in the reigns of the 
two fucceeding princes. At the commenee- 
ment of the difputes between the houfe of 
commons and the two firft princes of the 
Stewart family, the government flood pre- 
cifely upon the fame foundation as in the time 
of Elizabeth. Neither the powers ot parlia¬ 
ment had been encreafed, nor th(jle m tl^e 
ibvereign diminilhed. Yet, in the conrle o! 
thatftruggle, it foon became evident, that par¬ 
liament, w'ithout going beyond its unnilpoted 
privileges, was pofTelTed of fufficient auiiionty, 
not only to refill the encroachments ol prero¬ 
gative, but even to explain and define its ca- 
tent, and to cftabliili a more comj)leat and re¬ 
gular fyftem of liberty. It w'as merely by witli- 
holding fupplies, that the parliament^ was able 
to introduce thefe importaiit lind falutary re¬ 
gulations. Is the power of taxation, theref jj e, 
to be confidered as prejudicial to tlic people r 

It ir ■>. (flil’ht 
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Ought it not rather to be regarded as the foun¬ 
dation of all their privileges, and the great 
mean of eftablifliing that happy mixture of 
nionarchy and democracy which we at prefent 
enjoy ? 


Conclujion of the Beriod^ front the Nqrman Con^ 

queji. 

When we review the Englifli conftitution, 
under the princes of the Norman, the Planta- 
genet, and the X^dor line, it appears to illuf- 
trate the natural progrefs of that policy vyhiclj 
obtained in the weftern part of Europe, with 
fuch peculiar modifications, as might be ex¬ 
pelled, in Britain, from the fituation of the 
country, and from the charader and manners 
of the inhabitants. By the completion of the 
feudal fyftem, at the Norman conquefi:, the 
anthority of the fovereign was confiderably cn- 
creafed; at the fame time that his powers, in 
conformity to the pradice of every rude king¬ 
dom, w'ere, in many refpeds, diferetiortary and 
uncertain. The fubfequent progrefs of govern¬ 
ment produced a gradual :exaltation of the 

crown; 
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crown; but the long continued ftrugglc be¬ 
tween the king and his barons, and the ievc- 
ral great charters which t^icy extorted from 
him, contributed to afeertain and define the 
extent of his prerogative. While the monar¬ 
chy was thus gaining ground upon the an¬ 
cient ariftacracy, the conftitution was acquir¬ 
ing fomething of a regular form, and, by the 
rnul.tiplication of fixed laws, provifion was 
tnaeje ^gaipfl the future exertions of arbitrary 
power. 

By the infular fituation of Britain, the Eng- 
lifh were little expofed to any foreign invafun, 
except fron^ the Scots, whofc attacks were fcl- 
dorn \cfy formidable : gnd hence the king, 
being prevented from engaging in extcalivc 
national enterprize?, \»'as deprived of thofc nu¬ 
merous opportunities fpr fignaliziug his mili¬ 
tary talents, and fqr fecuring the adiniratlou 
and attachment of hi^ fubjc<fts, which were 
eryoyed by the princes upon the neighbouring 
continent. Thus the government of Lngtand, 
though it proceeded in a fimilar courlc to that 
of the other monarchies in Europe, became 
Icfs abfolute than the greater part of tlu m , 

H H 4 
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and gave admittance to many peculiar inftitu- 
tions in favour of liberty. 

The fame infular fituation, together with 
the climate and natural produce of the coun¬ 
try, by encouraging trade and manufadures, 
gave an early confequence to the lower order 
of the inhabitant^; and, by uniting their in- 
tereft with that of the king, in oppofing the 
great barons, difpofed him to encreafe their 
weight and importance in the community. 
Upon this account, when the crown had at¬ 
tained its greateft elevation, under the princes 
of the Tudor family, the privileges of the 
commons were not regarded as hoftile to the 
fovereign, but were cheriflicd and fupported 
as the means of extending his authority. 

In confequence of thefe peculiar circum- 
ftances, the government of England, before 
the acceffion of James the firft, had come to 
be diftihgulQied from that of every other king¬ 
dom in Europe : the prerogative was more li¬ 
mited ; the national affembly was conftituted 
upon a more popular plan, and poffclTed more 
Cxtenfjve powers; and, by the intervention of 
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juries, the adminiftration of juftice, in a man¬ 
ner confident with the rights of the people^ 
was.better fecured. 

Thefe peculiarities, it is natural to fuppofc, 
could hardly cfcapc the attention of any perlim, 
even in that period, who had employed him- 
felf in writing upon the government of his 
country. And yet the hiftorian, whom I for¬ 
merly quoted, imagines that, before the reign 
of James the firll, the EngliHi had never dis¬ 
covered any difference between their own con- 
ftitution and that of Spain or France; and 
declares that he has not met v\ith any wri- 
ter in that age, who fpeaks of England as 
“ a limited monarchy, but as an abfolute one, 
" where the people have many privileges*.” 
This appears the more extraordinary, as fo¬ 
reigners, he acknowledges, were iufficiently 
fenfible of the diftindion. “ Philip dc Co- 
mines remarked the Englifh <x)nftitution to 
“ be more popular, in his time, than that of 
“ France. And Cardinal Bentivoglio mcn- 
“ tions the Englifh government as fmiiUr to 
that of the Low Countries under their 

* See note Q, at the end of vol. VI, ^ 

“ princes, 
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** princes, rather than to that of France op 
M ^Ipain*,” 

To prove that Englifli authors did not con¬ 
ceive their government to be a limited monar¬ 
chy, it is farther obferved, that Sir Walter 
Raleigh, a writer fufpeded of leaning towards 
the puritanical party, divides monarchies into 
fuch as are entire, and fuch as are limited or 
rejirained ; and that he clafles the Englifli go¬ 
vernment among the former. It mull be ob¬ 
ferved, however, that by a limited monarchy, 
in this paflTage, is meant that in which the 
king has not the fovereignty In. time of peace, 
as in Poland. This is the explanation which 
the author himfelf gives of his dodrine. 

But not to infifl: upon the expreffions of Sir 
Walter Raleigh, a coutticr, who, thought it 
incumbent upon him to write of ejueen Eliza¬ 
beth in a ftyle of romantic love j an adventu¬ 
rer,- continually engaged in projeds which re¬ 
quired the countenance and fupport pf the 
prince ; I fliall mention two Englifli writers, 
whofe authority upon this point will perhaps 
be thought fuperior, and whofe opinion is 
much more direft and e|cplicit. 

See note Q, at the end of vol. VI. 



PROM THE NORMAN CONttUEST. 


471 


The firft is Sir John Fortefcuc, the lord 
chief jufticc, and afterwards the chancellor to 
Henry the fixth, who has written a treatife 
upon the excellence of the Englifli laws, and 
who, from his profeffion, as well as from the 
dlftingulfhed offices w’hich he heW by the ap¬ 
pointment of the fovereign, will not readily 
be fufpeded of prejudices againft the preroga¬ 
tive *. This author, inftead of conceiving the 
Englifh government to be an abfolutc monar¬ 
chy, deferibes it in language that fcenis, in 
every refpeft, fuitable to the ftatc of our pre- 
fent conftitution. After diftinguifliing govern¬ 
ments ipto ugakznA political, that is, into ab- 
folute and limited, he is at pains, through the 
whole of his work, to inculcate, that the Eng- 
* liffi government is of the latter kind, in oppo- 
fition to the former. “ Tlic fecond point, 
moft worthy prince, whereof you Hand in 


* This book was translated into English, and published 
in the reign of Elizabeth, by Robert Mulcastcr, a student 
of law, and dedicated to one of her justices of the Cont- 
mon Picas. Front the dedication, it should seem that the 


(loi^trines contained in this publication, were not under¬ 
stood to be, in any degree, offensive to administration, or 
contrary to the ideas, of the English constitution, enter¬ 


tained by the lawyers of that reign. 


** fear. 
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** fear,” (I make ufe of the old tranflation, to 
avoid the poflibility of ftraining the expreffion) 
lhall in like manner, and as eafily as the 
“ other, be confuted. For you Hand in doubt 
“ whether it be better for you to give your 
“ mind to the ftudy of the laws of England, 
** or of the civil laws; bccaufe they, through- 
“ out the whole world, are advanced in glory 
“ and renown above all men’s laws. Let not 
this fcruple of mind trouble you, O moft 
“ noble prince ; for the king of England can- 
not alter nor change the laws of his realm, 
“ at his pleafure. For why, he govcrneth his 
“ people by power, not only regal but political. 
“ If his power oyer them were regal only, 
“ then he might change the laws of his realm, 
“ and charge his fubjeds with tallage and 
“ other burdens without their confent*.”— 

• “ Secundum vcro, prihceps, quod tu formidas, consi- 
“ mill nec majori. opera elidctur. Dubitas nempe, an 
“ Anglorum legum, vel civilium Audio tc coufcras, duni 
“ civilcs supra humanas cundtas leges alias, fama per orbeiu 
“ extollat gloriosa. Non te conturbet, fili regis, hse men«s 
“ cvjgatio: nam non poteft rex Anglias ad libitum suum, 
“ leges mutare regni sui. Principatu nainque, nedum regnli, 
“ sed et politicot ipse suo populo dominatur. Si reguli tantum 
“ ipse prxessel' iis, leges regni sui mutare ills posset, 

“ gli/ll! 
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The aim of a limited monarchy he afterwards 
explains more fully. “ Now you underftand," 
fays he, “ moft noble prince, the form of in- 
“ ftitution of a kingdom politicals whereby 
“ you may meafure the power, which the 
“ king thereof may excrcifc over the law, and 
“ fubjedls of the fame. For fuch a king is 
“ made and ordained for the defence of the 
“ law of his fubjedts, and of their bodies, and 
“ goods, whercunto he recciveth power of his 
people, fo that he cannot govern his people 
by any other power*.”—Then follows a 
more particular application of this dodtrine 
to the conftltution of England. « Now whe- 
“ ther the ftatutes of England be good or not, 
“ that only remaineth to be ’difeufled. For 
“ they proceed' not only from the prince’s 
“ pleafure, as do the laws of thofe kingdoms 

“ giim quoque at cstera onera eis imponere ipsis inconiul- 
« tis/* —Portescutf de Laudibus Legum Anglia, c. 9 . 

• " Habes in hoc jam, princeps, imtituti omnis p3r::ui 
regni formam, ex quametire poteris potestatem quam rex 
« ejus in leges ipsius, aut subclitos valeat exercere. Ad tute- 
“ lam namque legis subditorum, ac corum corporum, ct bo- 
“ Dorum, rex hujusmodi ereihis est; ct ad hanc potcsta.em 
« a populo effiuxam ipse habet, quo ci no| licet potestatc 

alia suo populo dominari.”“"Cap. 

‘ “ that 
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that arc ruled only by i^egal government* 
** where fometimes the ilatutes do fo procure 
** the fingular commodity of the maker, that 
“ they redound to the hinderance and damage 
** of his fubjedts.—But ftatutes cannot thus 
♦* pafs in England, for fo much as they are 
made, not only by the prince’s pleafure, but 
” alfo by the affent of the whole realm; fo 
that of neceflity they muft procure the 
** wealth of the people, and in' no wife tend 
“ to their hinderance —After ftating fome 

objedlions, in the name of the prince, he goes 
on; “ Do you not now fee, moft noble prince, 
“ that the more you objed againft the laws of 
England, the more w’orthy they appear ?—I 
fee plainly, quoth the prince, that in the 
** cafe wherein you have now travailed, they 
" have the pre-eminence above all other laws 

* “ Statuta tunc Anglomm, bona sjnt necnc, solum rcstat 
explorandum. Non enim emanant ilia i principis solum 
“ voluntate, ut leges in regnis qus tantum regaliter guber- 
« naptur, ubi quandoque statuta ita constitutentis procurant 
coinmoduni singulare, quod in ejus ^bditorum ipsa re- 
** dundant dispendium.—Sed non sic Anglise statuta oriri 
** possont, dum ftedtmprine^h voluntate^ sed et totius regni 
ofseaWt ipsa (StiliMhintur, quo populi laesuram ilia efficere 
“nequeunt, ^ bod eonim commodum procurarc.”— 
Cap* x8* 
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of the world; yet we have heard that fume 
ot my progenitors, kings of England, have 
not been pleafed with their own laws, and 
have therefore gone about to bring in the 
civil laws to the government of England, 
and to abohlh their own country laws. For 
what purpofc and intent they fo did I much 
marvel.-~You would nothing marvei there¬ 
at, quoth the chancellor, if you did deeply 
confider with yourfclf the caufe of this in- 
tent. For you have heard before, how that 


among the civil laws, that maxim or rde is 
a fcntcncc moft notable, which thus fingeth, 
“ The prince spleafurejlandcth in force of a hm^; 
quite contrary to the decrees of the laws of 
England, whereby the king thereof rulcth 
his people, not only by regal but alfo by 
** lUical governrfaent; infomuch that, at the 


time of his coronation, he is bound by an 
** oath to the obfervance of his own law : 
“ which thing fbme kings of England, not 
well brooking, as thinking that thereby they 
fliould not freely govern their fubjc^ls as 
** other kings do, whofe rule is only regal, 
governing their peopje by the civil law, 
and chiefly by that forefaid maxim of the 

“ fame 
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** fame law, whereby they, at their pleafure; 

change laws, make new Jaws,, execute pu- 
“ niftiments, burden their fubjeds with char- 
ges; and alfo, when they lift, do determine 
controverfies of fuitors, as pleafeth them. 
Whci“efore thefe your progenitors went 
about to caft.off the yoke political, that they 
** alfo ‘might rule, or rather rage over the 
“ people their fubjeds in regal wife only; not 
** confidcring that the power of both kings is 
equal, as in the forefaid treatife of the law 
** of -nature is declared ; arid that to rule the 
people by government political is no yoke, 
“ but liberty, and great fecurity, not only to 
the fubjeds, blit alfe to the king himfelf, 
“ and further no fmall lightening or eafement 
“ to his charge. And that this may appear 
“ more evident unto you, ponder and weigh 
the-experience of both regihients; and be- 
“ gin w'ith the king of France, pcrufing after 
what fert he ruleth his fubjeds, by jregalgo- 
** vernment alone ; and then come to the effed 
of the joint governance, regal, and poUiicali 
examining by experience how and in what 
manner the king ijf England governeth his 

" ful^ds.” 
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•'* fubjc<?ls*.” After thele obfervatlons, tlic 
author, in two feparate chapters, contrails the 

* “ Nonne \'ides jarh, princcps clarissimc, leges Anglia: 

“ tanto magis darescere, quanto eisdem tu anipliiis rdiic- 

“ taris? Princeps, video, inquit, ct cas inter totius orbis 

“ jura (in casu quo tu jam sudasti) praefiilgcrc considcro •, 

“ tamen progenitorum meorum Anglia; regnutn quosdam 

“ audivimus, in legibus suis minime deledatos, satagcntcs 

“ proinde leges civiles ad Angliae regimen induccrc, cl 

“ patrias leges repudiate conatos : horum revera consilium 

“ vehementcr admirer. Cancellarius. Non admirarcris, 

Princeps, si caugam hujus conaminis mentc solicit a per- 

tractares. Audisti naraque superius quomodo inter lcg« 

“ civiles pra:cipua sententia est, maxima sivc regula ilia 

quae sic canit, quod prindpi placuit Ifgis hahet vigorrtn ; 

“ qualiter non sanciunt leges Anglisc, dum nedum regitlitrr, 

“ sed et politice rex cjusdem dominatur in populum suum, 

“ quo ipse in coronatione sua ad legis sua: observantiain 

“ astringitur sacraniento; quod reges Anglix a;gre ferentes, 

“ putantes proinde se non libere dominari in subUitos, ut 

“ facient reges regaliter tantum principantes, qui lege civ ili, 

“ et potissime predicta legis illius maxima, regulant plebcm 

“ suam, quo ipsi, ad corum libitum, jura mutant, nova 

“ condunt, poenas infligunt, et onera imponum subditis 

“ suis, propriis quoque arbitriis, contendentium, cum vc- 

« lint dirimunt lites. Quare moliti sunt ijwi progcnitorcs 

« tui hoc jugum politicum abjicere, ut consimilitcr ct ipsi 

« In subjectum populum. regaliter tantum dominari, sed 

» potuis dcbacchari queant: non attendentes quod aqualis 

“ est utriusque regis potentia; ut in preditto tractatu 

“ natura legis nakiree docctur } et quod non jugum 

* ,, “ benas 
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mifer}5, produced by tbe abfolute government' 
in France with the happinefs refulting from 
the limited monarchy in England. The whole 
treatife is well worth an attentive perufal; as 
it contains the judgment of a celebrated law¬ 
yer, concerning the mixed form of the Eng- 
lifli conftitution, at a period when fome have 
conceived it be no lefs arbitrary and defpotical 
than that which was eftabliflied in France or 
in any other kingdom of Europe. 

It will pccur to the reader, that the opinion 
of Sir John Fortefcue, in the paflages above 
quoted, is widely different from that of Mr. 
Hume, who maintains that the legiflativc 
power of the Englifh parliament was a mere 
fallacy. 

The other Englifli writer, from whofe au¬ 
thority it appears that the government of Eng- 

“ beitas est politice rfgefe populurti, sccuntas quoque max- 
“ ima nedum plebi, sed et ipsi regi, allevatio etiam non 
“ minima solicitudinis sus. Quae ut tibi apertius pateant, 
“ utfitl^ue regimmU experlentiam pwcunctare, et a re- 
“'gimine tantum regally qualiter rex Franciae principatur in 
“ subditos siios, exordium sumito; deinde a rtgalis et /uA- 
“ //«' regiminis effectu, qualiter rex Angliae dominatur irt 
*‘ sibi subditos populos, txperientiam qusrc.” Vide cap. 

3 , 3 > 34 - 


land 
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land was, at this time, underftood to be a li¬ 
mited monarchy, is Sir Thomas Smith, a dif- 
tinguilhed lawyer, and principal fecretary both 
to Edward the fixth and to Elizabeth. In his; 
Commomcealth of Engliind; a work which 
unites liberality of fentiment with fomc phi- 
lofophy ; this author, after explaining the ori¬ 
gin and progrefs of government, has occiifion 
to confider more particularly the nature of the 
Englifli conftltutlon. “ The moft high and 
“ abfolute power,” fiys he, of the realm of 
England, confiftcth in the parliament.—TJic 
" parliament abrogateth old laws, maketh new, 
giveth order for things part, and for things 
** hereafter to be followed, changeth rights 
and pofTeflions of private men, Icgitimatcth 
“ baftards, cftabliflieth forms of religion, al- 
“ tereth weights and mcafurcs, giveth form 
of fucceffion to the crown, defincth of 
“ doubtful rights, whereof no law is already 
" made, appointeth fubfidics, tallies, taxes 
“ and impofitions, giveth moft free pardons 
“ and ablolutions, reftoreth in blood and 
“ name, as the -higheft court, condemneth 
“ or abfolveth them whom the prince will 
1 1 2 “ put 
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“ put to that trial. And, to be fliort, all 
“ that ever the people of Rome might do, 
either in centuriatis, comttiis, or thhutis, the 
** fame may be done by the parliament of 
“ England, which reprefenteth, and hath the 
power of the whole realm, both the head 
“ and the body. For every Englifliman is 
“ intended to be there prefent, either in per- 
“ fon or by procuration and attorney, of what 
“ preheminence, Rate, dignity, or quality fo- 
ever he be, from the prince to the lowed 
“ perfon of England. , And the confent of 
“ the parliament is taken to be every man’s 
“ conlent*.”—Among the privileges of par¬ 
liament, mentioned by this well-informed wri¬ 
ter, one is, that the members “ may frankly 
“ and freely fay their minds, in difputing of 
“ fuch matters as may come in queftion, and 
“ that without offence to his majeftyf.”— 
He alfo enumerates the feveral branches of the 
prerogative; fuch as that of making peace 
and war, of coining money, of appointing the 
higher officers and magiftrates of the realm, 

Commonwealth of England, b. ii. ch. 2. 
f Ibid. ch. 3I, 

of 
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of drawing the tenths and firft fruits of ecclc- 
fiaftical benefices, of ifluing writs and execu¬ 
tions, of levying the wardfliip, and firft marri¬ 
age, of all thofe who hold of the king in chief. 
What he fays concerning the dijpenjittg power 
of the fovercign deferves particular notice, as 
he mentions the foundation of that power, and 
the limitations under which it was underftood 
to be exercifed. 

“ The prince,” he obferves, “ ufeth alfo to 
“ difpenfe with laws made, whereas equity 
“ requireth a moderation to be had, and with 
“ pains for tranfgrcfling of laws, where the 
“ pain of the law is applied only to the prince. 
“ But where the forfeit, (as in popular anions 
“ chanceth many times) is part to tlic prince, 
“ the other part to the declarator, detedor, or 
“ informer, there the prince doth difpenfe for 
“ his own part only. Where the criminal is 
“ intended by inquifition (that manner is call- 
“ ed with us at the prince’s fult) the prince 
“ giveth abfolution or pardon, yet with a 
“ clauie modo Jiet recitis hi curia, that is to fay, 
“ that no man objed againft the offender. 
“ Whereby, notwithftanding that he hath the 

“ prince’s 



' 4 ^ COMCLUSIOIK OF THE PERIOD, 

*' prince’s pardon, if the perfon oiFended will 
** take upon him the accufation (which in our 
** language is called the appeal) in cafes where 
” it licth,' the prince’s pardon doth not ferve 
the offender With what reafon, there¬ 
fore, or plaufibility, can it be afferted, that no 
lawyer, in the reign of Elizabeth, conceived 
the Englifh conftitution to be a limited mo¬ 
narchy } 

In perufing thefe accounts of the Englifh 
government, we cannot fail to remark, that 
they are fo little enforced by argument, and 
delivered with fuch plainnefs and fimplicity, 
as makes it probable that they contained the 
dodlrines univerfally received in that age, and 
which had never been the fubjed of any doubt 
or controverfy. 

The views of this important queftion, which 
have been fuggefted by other writers, it is not 
my intention to examine. But the opinions 
of this eminent hiftorian are entitled to fb 
much regard, ^pd appear, in this cafe, to have 
fb little foundation, that I could not help 
thinking it improper to pafs them over in 

Commonwealth of England, b. ii. ch. 4. 

filence. 
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flicnce. The Improvcmfnts made In the Eng- 
lifh government, from the acceffion of the 
houfe of Stewart Co thfi prefent time, with 
the prefent ftate of the Britifh conftitution in 
all its principal branches, are intended for the 
fubjeft of a future inquiry. 
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